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Pa ial important feature of this volume is the entirely 
new arrangement, based on the principle of 

Situs. The following opinions indicate with what 

success Professor Minor has carried out this idea : — 


It is based on an unusually thorough examination and analysis of the 
American decisions. It is well arranged, and it is clearly and concisely 
written. There is a refreshing absence of “straddle:” the author does not 
attempt, as do so many writers, to bring conflicting theories into apparent 
harmony by devising a formula which contains everything and says nothing. 
He distinguishes, compares, makes his choice and gives his reasons for mak- 
ing it.— Columbia Law Review. 


The result is that the book conveys to the reader a series of intelligible 
general principles, under which all the cited cases, with but comparatively 
few exceptions, may be grouped. — American Law Register. 


I am already distinctly of the feeling that at last we have a book that 
will be usable as a basis for work in the law schools in this subject, and 
helpful, through its statement of principles, to the general practitioner.— 
‘Prof, Gzo. W. Knicut, Ohio State University. 


‘Admirable. His style is most clear and concise; he has condensed the 
subject into the smallest possible compass, enabling the reader, in a few 
hours’ investigation, to arrive at a clear understanding of almdst any topic 
embraced within this intricate subject. -We commend this book to the pro- 
foneidh. — Central Law Fournal. 
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REQUIRED NUMBERS OF WITNESSES; A 
BRIEF HISTORY OF THE NUMERICAL SYS- 
TEM IN ENGLAND. 


T is well known that in the civil law of Continental Europe, the 
great rival of the English common law system, the process of 
proof rested fundamentally on a numerical system, according to 
which a single witness to a fact was in general not sufficient, spe- 
cific numbers of witnesses were in certain cases required, and in 
some regions, and for some purposes, the weight to be given to 
each witness’ testimony was measured and represented in numeri- 
cal values, even by counting halves and quarters of a witness; 
and this system continued in force down to comparatively recent 
times. Inthe English common law system of jury trial, on the 
other hand, it was completely otherwise. At common law there 
was but a single instance, and that a borrowed one, of almost acci- 
dental and of entirely anomalous origin (the rule in perjury), in 
which a numerical rule existed ; what little else there is to-day of 
that sort has come into our system either by express statutes (all 
but one dating since 1800), or by the filtration of civil law rules 
through the court of chancery, or by local judicial invention. The 
reason of this contrast, and of our successful resistance to the civil 
law rules, and the causes of our freedom from a principle of evidence 
now generally acknowledged to be unsound and deleterious, form a 
history worth examining. 
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I. The Numerical System in general. 


(1) It has been doubted whether the Roman law in its prime 
(that is, before 300 A. D.) proceeded upon a numerical system in 
its treatment of witnesses. But it is clear that by the time of the 
Emperor Constantine, and also in the later codification of the Em- 
peror Justinian, which served as a sufficient foundation for the 
Continental civil law, the Roman law had adopted the general rule 
that one witness alone was insufficient upon any point. This rule 
naturally came to be adopted in the Continental civil law, founded 
directly on the Roman law ;? and in particular it became a part of 
the canon or ecclesiastical law, which for much of its material was 
accustomed to draw upon the Roman law. The ecclesiastical law 
developed the numerical principle freely, and elaborated many spe- 
cific rules as to the number of witnesses necessary in various situ- 
ations ; against a cardinal, for example, twelve or perhaps forty- 
four witnesses were required. It is enough to note that its general 
and fundamental rule was that a single witness was in no case suf- 
ficient.2 In the Church’s system, however, this rule received an 
additional sanction, over and above the mere precedent of Roman 
law, from the law of God as revealed in Holy Writ ; for passages 
in the Bible, both in Old and New Testaments, were confidently 
appealed to as justifying and requiring this rule by Divine com- 





1 Digesta, xxii. 5, 12 (Ulpian: “ Ubi numerus testium non adiicitur, etiam duo suf- 
ficiunt ; pluralis enim elocutio duorum numero contenta est ;” ) Codex, iv. 20, 4 (A. D. 
283, “ solam testationem prolatam, nec aliis legitimis adminiculis causa approbata, nul- 
lius esse momenti certum est ;”) ib. 9, § 1 (A. D. 334; “ Simili modo sanximus ut unius 
testimonium nemo judicum in quocunque causa facile pitiatur admitti. Et nunc mani- 
feste sancimus ut unius omnino testis responsio non audiatur, etiamsi preclare curiae 
honore prefulgeat ”). 

2 This had no direct influence on our own law, and need not be further noticed. 
Its tenor in the 1700’s may be seen in Pothier, ed. 1821, Procedure Civile, pt. 1, c. iii, 
and it persisted on the Continent into the 1800's. 

8 Ante, 1400, Corp. Jur. Canon., Decret. Greg. lib. ii. tit. xx. de testibus, c. 23, 
(“licet quadam sint cause, que plures quam duos exigant testes, nulla est tamen 
causa, que unius tantum testimonio, quamvis legitimo, rationabiliter terminetur;”) 
see also, ib. c. 28, c. 4 (quoting the Bible) ; Decret. pars ii., causa iv., qu. ii. and iii. c. 
iv., § 26, reproducing Ulpian; 1713, Gibson, Codex Jur. Eccl. Angl. 1054, (“In the 
spiritual court, they admit no proof but by two witnesses at least; in the temporal 
court, one witness, in many cases, is judged sufficient;”) 1726, Ayliffe, Parergon, 
541, $44, (“ Though regularly single witnesses make no proof according to the civil and 
canon law, nor yet so much as half proof by these laws,” yet there are exceptions ; in 
criminal causes, no exception is named except for a confession ;) 1738, Oughton, Ordo 
Judiciorum, tit. 83, p. 127 (“ Jura dicunt, quod regulariter duo testes sufficiunt ”). 

For the modern ecclesiastical law, as keeping up these rules, see Hinschius (1897), 
System d. katholischen Kirchenrechts, vi. p. 101, § 364. 
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mand ;} and this sanction sufficed to give to the numerical sys- 
tem of the ecclesiastical law an overbearing momentum and a 
sacred orthodoxy which must be considered in order to appreciate 
the force against which in due time the common law judges had to 
struggle. 

The truth was, however, that at this time of the Papal Decre- 
tals, and long after the end of the middle ages, the rule precisely 
accorded with the testimonial notions of the time. It was not, 
in its spirit, an invention of the ecclesiastical lawyers, nor yet a 
mere continuance of Roman precedent; it was a natural reflec- 
tion of the fixed popular probative notions of the time, — notions 
which prevailed as well in the sturdy, self-centred island of Eng- 
land as on the Continent at large. The prevalence and meaning 
of this underlying notion must now be examined. 

(2) Civilization, needless to say, almost began over again with 
the invasion and settlement of southern and western Europe by 
the Gothic hordes in the 400s and 500s. Primitive notions pre- 
vailed once more, and the slow process of development had to be 
repeated, — repeated for the law as well as for other departments 
of life. Much Roman law remained in the South, and a large 
body of it was received in a mass in Germany in the 1500s; but 
this affected chiefly specific rules ; the popular and general in- 
stinctive legal notions had to grow once more out of primitive into 
advanced forms. Now one of the universal and marked primitive 
notions is that of the oath as a formal act, mechanically and zpso 
Facto efficacious (like the ordeal and the trial by battle), and quan- 
titative in its nature. This notion is merely one particular phase 
of the entire system of formalism inherent in the stage of intel- 
lectual development at which our Germanic ancestors were at that 
epoch. It is a matter of the whole spirit of the times, not of a 
particular or local belief ; and since the history with which we are 
now concerned is that of the growth and change of a radical and 
epochal conception, not easy to reproduce in our modern imagina- 
tions, it may be worth while (for obtaining a starting point) to 





1 Deut. 17, 6: [“ The murderer shall be put to death; ] but at the mouth of one 
witness [only] he shall not be put to death;” 19,15: “For any iniquity . . . at the 
mouth of two witnesses, or at the mouth of three witnesses, shall the matter be estab- 
lished ;” Numb. 35, 30 (like Deut. 17, 6); Matt. 18, 16: [“If thy brother trespass 
against thee, and reject thy complaint,] then take with thee one or two more, that in 
the mouth of two or three witnesses every word may be established ;” II. Cor. 13, 1 
(similar) ; I. Tim. 5, 19; Hebr. 10, 28 (allusions to the foregoing ideas) ; John 8, 17: 
“It is also written in your law that the testimony of two men is true.” 
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remind ourselves of its inherent and pervasive nature by the follow- 
ing passage of acute analysis from Professor Hensler’s Justitu- 
tionen des deutschen Privatrechts :1— 


“ From the side of spiritual and moral development, the legal life of 
every civilized people exhibits itself in a movement through three stages ; 
these may be termed the divinational, the formal, and the intellectual 
stages. .. . The transition from one stage to the other does not occur 
abruptly and immediately ; thus, for example, the judgments of God, in 
the form known to history, as well as the oath itself, are institutions which, 
in their deepest sense, belong to the first stage, but have been adopted 
in the second stage, that of legal formalism. . .. By ‘legal formalism’ 
I mean that condition of legal thought in which the sensibly perceivable 
is accepted as the only or at least the dominant element producing legal 
effects, and the inward circumstances of a spiritual sort — dispositions, 
volitions, purposes, and the like — are excluded or forced into the back- 
ground, In this larger sense the term ‘formalism’ is ordinarily not taken ; 
we are apt rather by that term to mean merely the notion that transactions 
which are to have legal significance must have a prescribed form, #. ¢. a 
certain mode of utterance or action which is alien to the speech or doing 
of ordinary life. This external aspect of ‘formalism’ is, however, only 
the half of that which I here include by that name; the other half is 
what may be called the inward formalism, and it consists in this, that the 
substantial effects, the intrinsic value of the incidents of legal life is 
estimated by (as it were) stencils fixed by law. Thus, for example, we 
contrast the formal and the rational theory of proof, and under the former 
we class the rule that for full proof a single witness does not suffice, but 
that two credible witnesses are necessary. Where lies the formalism here ? 
This rule has nothing to do with ‘form’ in the narrow sense noted above ; 
the real element of formalism in it is that (by reason of long experience 
with the untrustworthiness of witnesses) a rule of thumb has been made, 
which denies to the judge his free discretion in the estimation of testi- 
mony and lays down a fixed law, not trusting to the often deceptive valu- 
ation of each man’s credibility, character, and the like, but finding its 
security in the external mark of numbers. And so, in general, we may 
properly use the term ‘formalism’ of the law to express that tendency 
which excludes from consideration inward qualities, motives, volitions, 
and the like, and founds legal rules on external phenomena. . . . The 
formalism of Germanic procedure lays the fullest stress on the parties’ 
acts, and at the same time confines these to prescribed formalities. The 
summons is given by the one party to the other; the detailed steps of the 
proceeding, even to the judgment, are brought forth in formal manner by 





1 I. 45, 49, 52. This great thinker, in some respects surpassing Professor Brunner, 
in the value of his contributions to legal history, is now Chief Justice of the Swiss 
Court at Basel. 
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the demands of the parties; the judgment is itself primarily only a 
determination as to which party has the privilege of making proof, and 
the proof itself is effectuated either by the oath, the most formal method 
conceivable, and eventually by the judicium dei. One may thus perceive 
how hateful and obnoxious to the Germanic clansman were the innovations 
which the procedure of the royal courts introduced and sought also to 
bring into the popular courts, how unwillingly he suffered the mode of 
proof by inquisition [jury], and how he chose rather to avoid the royal 
court and obstinately to suffer the consequences of contumacy than to 
submit himself to a procedure in which the judge’s discretion had free 
play in the valuation of proof.” 


The same formalistic conception of law in general and of proof 
in particular, with some further illustrative details, has also been 
plainly described by Professor Brunner, that greatest of German- 
ists ; and the following passage of his may profitably be consid- 
ered here :!1— 


[“ The domination of formalism and the narrow limits of judicial free- 
dom of judgment were the marked features of Germanic procedure.| It 
was not to the Court, and with the object of persuading the Court, that 
proof was furnished, but to the opponent, and with regard to the persua- 
sion or belief of the whole body. The general principle [of formalism] in- 
cluded the proof-procedure ; here, too, was the judicial discretion replaced 
by the compulsion of form. Thus the proof was not submitted to the 
judge’s valuation, but was prescribed once for all by rules which must be 
fulfilled before the proof tested by them could be regarded as efficacious. 
These rules consisted of forms, in which the proof-result must manifest 
itself or (so to speak) crystallize itself, while proof-material available in- 
formally or in other forms remains disregarded. . . . The formalism of 
the party’s oath exhibits itself above all in the feature that the oath is 
‘staffed ;’ for the opponent of the swearer, holding in his hand a staff, 
pronounces to the latter the oath-formula, which contains the allegation 
presented for decision. The swearer is obliged to repeat word for word 

-this ‘staffed’ formula, while touching the staff and calling upon God. 
A single error of word defaulted him. . . . [So also for proof by witnesses. | 
There was no questioning of them. The witnesses had to swear, word 
for word, to the allegation presented for decision. The probative force 
of the witnesses’ doings lay exclusively in the oath-form of their utter- 
ance. Only by an error in this form (it would seem) could the witnesses 
be ineffective. . . . Apart from peculiarities of special tribal laws, the 
controversy was decided as soon as the witnesses had sworn their oath 
according to the necessary formalities. If the opponent of their party 
was unwilling to let it rest here, he had (by some customs) a single 





1 Die Entstehung der Schwurgerichte, ed. 1872, 48, 53. 
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means of overthrowing the witnesses,.. . [namely,] a duel with the im- 
peached witnesses settled the result of the controversy.” 


The oath, then, in the Germanic epoch is but a single product 
of the pervading formalistic conception of procedure and of proof. 
All through the Saxon and Norman times, the oath is a verbal for- 
mula, which, if successfully performed without immediate disaster, is 
conceded to be efficacious fer se and irrespective of personal credit. 
It follows, too, since the performance of this act is in itself effica- 
cious, that the multiple performance of it, if persons can be ob- 
tained who can achieve this, must multiply its probative value 
proportionately. This numerical conception is inherent in the 
general formalism of it. Thus, again, all through these times, the 
oath is for greater causes, by greater numbers, sworn sometimes 
six-handed, or twelve-handed, or twenty-four-handed; that is, a 
degree of greater certainty is thought to be attained, not by ana- 
lyzing the significance of each oath in itself and relatively to the 
person, but by increasing the number of the oaths. An oath was 
one oath; and though as between persons of inferior and supe- 
rior rank certain differences were sometimes recognized, yet in 
general and between persons of the same rank one oath was 
equal to any other oath, with no distinctions based on their testi- 
monial equipment for the case in hand. In short, whatever varie- 
ties of probative situations present themselves, the only expedient 
that suggests itself seems to be some change in the number of 
oaths.! Little by little, to be sure, a newer ideadevelops. Numer- 
ous oaths may be required to overcome certain strong masses of 
(what we should now call) presumptive evidence. The classes of 
cases in which oaths are allowed operative force per se are dimin- 
ished. Most important of all, witnesses may be examined briefly 
before being allowed to take the oath, and witnesses showing a total 
lack of knowledge may not be allowed to swear;? and of a piece with 
this comes the separate examination of witnesses swearing on the 
same side, for a conflict in their stories when separately examined 
resulted in discrediting their oaths ; evenin this latter expedient 
the feebleness of the new reasoning process is seen, in that the 
oaths appear (at any rate when taken before the judges and not 
before a jury) merely to fail as formal acts, and little attempt is 





1 The rules here summarily referred to may be found in Brunner, «di supra, c. iii. ; 
Thayer, Preliminary Treatise on Evidence, 17-34; Lea, Superstition and Force, 4th 
ed. 21-100. 

2 Yet even here the innovation made little direct change in the formal effective- 
ness of the oath: Brunner, di supra, 67, 68, 85, 198. 
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made to decide upon the witnesses’ relative personal credit. 
Finally the spread of jury trial must have helped gradually to 
develop the more rational spirit of investigation of facts and to 
outlaw the more marked features of primitive formalism. But 
these steps of progress in popular conceptions of the nature of 
proof are only slow and gradual,— much more so than one might 
suppose. The early superstitious and extreme notion of a wit- 
ness’ oath dies out, but the mechanical, quantitative, formal con- 
ception persists for many centuries. Its purely quantitative and 
ponderative nature, at a much later period, may be seen, for exam- 
ple, in the treatment of opposing witnesses’ contradictions : — 


Thayer, Preliminary Treatise on Evidence, 23: “ We read [in a case of 
cui in vita, in 1308,]| that they were at issue éssint cesti gui mieulx prove 
mieulx av. and the tenant proves by sixteen men, etc., and the demandant 
by twelve; and because the tenant’s proof ‘fuit greindr than the de- 
mandant’s, it was awarded, etc.’ If we take Fitzherbert’s account to be 
accurate, it might appear that the twelve men on each side cancelled 
each other and left a total of four to the credit of the tenant, a result 
which left his proof the better.” 


It is surprising to us to-day to note how long this conception of 
the oath (2. ¢. of a single testimonial assertion) persisted. What 
is material to our purpose is that as a popular notion and instinc- 
tive mental attitude it was still in almost full force in the 1500s, 
at the time when the conflict of the common law and the ecclesias- 
tical system came upon the stage. The vital force of this quantita- 
tive view of a witness’ testimony is seen pressing to the surface in 
abundant casual instances down into the 1700's ;? and it is only 
here and there that a protest is raised against its fallacy.® It 





1 See Thayer, ui supra, 22,98, 99; andan article on “ Sequestration of Witnesses,” 
14 Harv. Law REV. 475. 
. 2 1571, Duke of Norfolk’s Trial, Jardine’s Crim. Tr. i. 178 (Richard Candish was 
sworn and testified to treasonable words of the accused, “when the Duke gave him 
reproachful words of discredit;” upon which Serjeant Barham interjected, “He is 
sworn, there needeth no more proving”); 1633, Massinger, in “A New Way to Pay 
Old Debts,” act 5, sc. 1 (Sir Giles Overreach; “ Besides, I know thou art a public 
notary, and such stand in law for a dozen witnesses ”); 1683, L. C. J. Pemberton, in 
Lord Russell’s Trial, 9 How. St. Tr. 577, 618 (“If you cannot contradict them by 
testimony, it will be taken to be a proof”); 1715, Parker, C. J.,in R. v. Muscot, 10 
Mod. 192 (“a credible and probable witness shall turn the scale in favor of either 
party”); 1736, Lord Hardwicke, C. J., in R. v. Nunez, Lee cas. T. Hardwicke, 266 
(“One witness is not sufficient to convict a man of perjury, unless there were very 
strong circumstances ; because one man’s oath is as good as another’s”). 

8 See the remarks of Sir John Hawles, Solicitor-General (about 1700), in 8 How. St. 
Tr. 741. a : 
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is probable, indeed, that the long delay in abolishing the disquali- 
fication of witnesses by interest, and the popularity of those rules 
till the end of the 1700s was due to a lurking feeling that an 
“ oath-assertion, merely as such, of anybody, no matter,” who the 
person, was at least good for something, —counted one (let us 
say) as testimony. Only by a slow and comparatively recent de- 
velopment came the rational notion of analyzing and valuing testi- 
mony other than by numbers. Even to-day, among juries in some 
places, there is no doubt a mere counting of oaths or witnesses} 
Impossible as it may be to note in any precise epoch the parting 
of the ways, and to put ourselves back fully into the mental con- 
dition of the former days, the living force of the old numerical 
conception as late as the 1500s and 1600s cannot be doubted. It 
appears plainly enough even on the dead printed pages of the State 
Trials ; and its nature has been very well phrased by Sir James 
Stephen, in the following passage :— 


Stephen, History of the Criminal Law, i. 400: “The opinion of the 
time [before 1700] seems to have been that, if a man came and swore to 
anything whatever, he ought to be believed, unless he was directly con- 
tradicted. . . . The juries seem to have thought (as they very often 
still think) that a direct unqualified oath by an eye- or ear-witness has, so 
to speak, a mechanical value, and must be believed unless it is distinctly 
contradicted. . . . If the Court regarded a man as a‘ good’ (i. ¢. a com- 
petent) ‘witness,’ the jury seem to have believed him as a matter of 
course, unless he was contradicted ; though there are a few exceptions. 
. . . The most remarkable illustration of these remarks is to be found 
in the trial of the five Jesuits. . . . [Chief Justice Scroggs says :] ‘ Mr. 
Fenwick says to all this, “ Here is nothing against us but talking and 
swearing.” But, for that, he hath been told (if it were possible for him 
to learn) that all testimony is but talking and swearing; for all things, 
all men’s lives and fortunes, are determined by an oath, and an oath is 
by talking, by kissing the book, and calling God to witness to the truth 
of what is said.’ . . . Scroggs was right as to what it [the practice of 
juries| actually was, and to a certain extent still is. It is true that juries 
do attach extraordinary importance to the dead weight of an oath.” 


(3) There was, therefore (and this is at once the sum of the 
foregoing and the key to the ensuing history), in the English com- 
mon law courts of the 1500s, nothing at all of repugnance to the 
numerical system already fully accepted in the ecclesiastical law. 
The same popular probative notion there prevailed among judges, 





1 Compare the measures taken in the Code Napoléon to educate juries out of this 
attitude; as noted by Mr. Best, Evidence, § 70. 
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juries, and counsellors as on the Continent. They were equally 
prepared and accustomed to weigh testimonies by numbers, and 
therefore would see nothing fallacious in a rule declaring one wit- 
ness not enough, and requiring specified numbers of witnesses, 
And this adoption was in fact frequently demanded of the common 
law courts. It was a time when the conflict between the eccle- 
siastical and the common law courts was at its last and perhaps 
most violent stage, — a conflict important in other respects to the 
rules of evidence.!_ The methods of the ecclesiastical courts were 
forming those of the court of chancery ; the ecclesiastical lawyers 
were a distinguished and powerful body ; their influence was nota- 
bly felt in politics and in political trials ; and there was no way of 
yet knowing whether their system and not the common law sys- 
tem might ultimately preponderate in the shaping of English juris- 
prudence. When their rule declaring one witness insufficient was 
appealed to, the appeal had behind it the force of presumption due 
to the prestige of a great system, orthodox on the Continent, and 
not unequal in its rivalry in England. Add to this, the immense 
force of an appeal to the law of God, to the Scriptures sanctioning 
the rule of the Church’s law, and protecting the innocent against 
condemnation by single witnesses. Such was the attempt now 
repeatedly made to fix upon jury trials at common law the funda- 
mental rule of the ecclesiastical law ; and it is apparent, from the 
utterances recorded as late as the early 1600s, that there was no 
certainty that the attempt would not succeed : 


1620, Lord Bacon’s Trial, 2 How. St. Tr. 1087, 1093; Sir Edward 
Coke: “It is objected that we have but one single witness, therefore no 
sufficient proof. I answer, that in the 37th of Eliz., in a complaint 
against soldier-sellers, for that having warrant to take up soldiers for the 
wars if they pressed a rich man’s son they would discharge him for 
money, there was no more than simgularis testis in one matter; but 
though they were single witnesses in several matters, yet, agreeing in 
one and the same third person, it was held sufficient to prove a work of 
darkness. . . . In this [charge of bribery] one witness is sufficient ; he 
that accuseth himself [#. ¢. the bribe-giver] by accusing another is more 
than three witnesses.” 

1623, &. v. Newton, Dyer 99 4, note ; information against a grocer 
for cheating: “It was agreed by the two chief justices concerning the 
testimony of one, as follows: When two or three offences are proved by 
single witnesses, sc., one witness to each offence, a single witness suf- 





1 Compare the history of the rule against self-crimination. 
13 
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fices if they be both offences of the same species and against the same 
party, otherwise not.” 

1632, Sherfield’s Trial, 3 How. St. Tr. 519, 542, 545; L. C. J. Heath: 
“A judge is bound ever to give sentence secundum probata, not proba- 
bilia. That he [the defendant] undertook to satisfy the bishop, this I 
think is proved by [only] one single witness.” 

1637, Bishop of Lincoln’s Trial, 3 How. St. Tr. 769, 786; Lord Cot- 
tington, L. C.: “It is not always necessary in this Court to have a truth 
proved by two or three witnesses ; men will be wary in bribery;... 
and singudaris testis many times shall move and induce me verily to be- 
lieve an act done, when more proofs are shunned.” 

1640, Earl of Straford’s Trial, 3 How. St. Tr. 1427, 1445, 1450; the 
defendant argues, “to the Primate’s testimony, . . . he is but one wit- 
ness, and in law can prove nothing ;” such “ therefore could not make 
faith in matter of debt, much less in matter of life and death.” # 


The traditional practice of the common law courts, at the time of 
this attempt, is revealed definitely in the controversy over certain 
prohibitions issued by them forbidding the ecclesiastical courts to 
take cognizance of matters temporal (z. e. not matrimonial nor 
testamentary). It is not clear that the former specifically acted on 
the ground of the latter’s employing an improper rule of evidence ; 
they apparently disputed the jurisdiction, not the mode of proof. 
But it seems to be conceded by the ecclesiastics that the common 
law judges in practice asked for no more than one witness. These 
had as yet probably not had the issue forced upon them in their 
own courts ; but their orthodox practice is clear; they never re- 
quired a number of witnesses before the jury : 


1605, Bancroft’s Articuli Cleri, and the Fudges’ Answers, 2 Co. Inst. 
599, 608 ; 2 How. St. Tr. 131, 143: “ Objection [by the Clergy]: There 
is a new devised suggestion in the temporall Courts commonly received 
and allowed, whereby they may at their will and pleasure draw any cause 
whatsoever from the ecclesiasticall court ; for example, many prohibitions 
have lately come forth upon this suggestion, that the laws ecclesiasticall 
do require two witnesses, where the common law accepteth of one, and 
[that] therefore it is contra legem terrae for the ecclesiasticall judge to 
insist upon two witnesses to prove his cause”; Answer [by the Judges]: 
“If the question be upon payment or setting out of tithes, or upon the 
proofe of a legacy or marriage, or such like incidence [of strictly eccle- 
siastical jurisdiction], we are to leave it to the tryall of their law, though 





1 See, also, Adams v. Canon, (1622) Dyer 53 4; many other scattered instances 
might be found. The statutory rule for treason was said to have been enacted in 
direct imitation of the ecclesiastical law; see fost, p. 101. The civil law rules actually 
obtained force in Scotland: 1705, Green’s Trial, 14 How. St. Tr. 1199, 1235. 
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the party have but one witness ; but where the matter is not determinable 
in the ecclesiastical court, there lyeth a prohibition, either upon or with- 
out such a surmise.” * 


It is about this time that the indications occur (in the passages 
already above quoted) of a judicial inclination to yield to the eccle- 
siastical principle, and of a general attempt to carry into the com- 
mon law courts the fundamental rule that a single witness was 
not sufficient. 

(4) But the attempt failed, and failed absolutely. After the 
middle of the 1600s there never was any doubt that the common 
law of England in jury trials rejected entirely the numerical sys- 
tem of counting witnesses and of requiring specific numbers.? 
The only exception to this —the case of perjury — “‘ proves the 
rule,” because it was not established until the early 1700s, when 
the rejection of the numerical system had been already definitively 
accomplished. Indeed, the reasons for this rejection had been 
already foreshadowed by Sir John Fortescue, in his treatise of the 
late 1400s ; the problem and the conflict had not yet arisen prac- 
tically in his time (the explanation of this will be noticed later) ; 
but when, in the late 1500s and the early 1600s, the issue was 
forced, this reason of his was as true as ever; and in spite of the 
indications of yielding (noted in the passages above) at times in 
the early 1600s, this reason, in the hands of the next generation 
of judges, was given full recognition and served to justify the com- 
mon law system of evidence in its total repudiation of the numeri- 
cal system. 





1 The following are instances of prohibitions arising in this controversy: 1607, 
Chadron v. Harris, Noy, 12 (plea, payment of legacy; prohibition not granted); 1611, 
Roberts’ Case, Cro. Jac. 269 (mere surmise in advance, not sufficient to secure a pro- 
hibition); 1629, Warner v. Barret, Hetley, 87 (plea of plene administravit ; prohibition 
apparently granted); 1688, Richardson v. Disborow, 1 Ventr. 291 (legacy; prohibition 
issued); 1691, Shotter v. Friend, 3 Mod. 283 (payment of legacy; prohibition issu- 
able); 1698, Breedon v. Gill, 1 Ld. Raym. 219, 221 (issuable for a legacy, but not for 
revocation of oral will). 

2 There is a foreshadowing of it in the previous century: 1551, Reniger v. Fogossa, 
Plowd. 1, 8, 12 (where the Court’s opinion was for the defendant, without reasons 
given ; but the defendant had argued that one witness sufficed in jury trials; Plowden 
published in 1578, and the case’s significance dates from that time). But no positive 
deliverance seems to come till after the middle of the 1600s : 1662, Tong’s Trial, 6 
How. St. Tr. 226, Kelyng (“at common law, one witness is sufficient to a jury”); then 
Sir Matthew Hale and L. C. J. Holt, quoted fost, emphasize this before the end of 
the century. Thereafter the matter is assumed on all hands: 1806, L. C. Erskine, in 
Clifford v. Brooke, 13 Ves. Jr. 131, 134 (the law of one witness’s sufficiency “is uni- 
form in principle and practice, with the single exception of the case of perjury”). +, - 
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(5) What, then, was the reason why the common law judges, in 
their system of evidence for jury trials, declined to number wit- 
nesses like the ecclesiastical court, and to lay down the rule that 
a single witness was insufficient? Briefly, the different nature of 
the tribunal, The situation which would call for such a rule 
simply did not exist for the common law judge. The case of 
having merely one witness could not arise ; for the jurymen were 
already witnesses to themselves as well as triers. It is unneces- 
sary here to do more than recall that vital circumstance which has 
in so many ways affected the history of our rules of evidence, 
namely, that the jury, until at least the early 1700s, were in legal 
theory entitled to avail themselves of information contributed per- 
sonally by themselves and obtained independently of the witnesses 
produced in court; and that during the 1500s and 1600s this joint 
quality of witnesses and jurors still obtained practically for a more 
or less considerable part of their evidential material.1 The situa- 
tion was, therefore, radically different for the common law judge 
and the ecclesiastical judge. The former need not and could not 
measure the witnesses that appeared before him. He could not 
declare one insufficient and two or more necessary, for this was 
not all the evidence. There was always, besides the witnesses 
produced in court, an indefinite and supplementary quantity of 
evidence existing in the breasts of the jurors. There were (as 
Fortescue says) twelve other witnesses besides the one produced 
before the bar ; and, as to the extent of the evidential contribution 
of these others, the judge did not know and had no right to know 
what it amounted to. It was therefore impossible and preposter- 
ous for him to attempt to declare insufficient and to reject the one 
or more witnesses produced in court. The jury might still go out 
and find a verdict upon no witnesses (of the ordinary kind) at all. 
Judicial rules of number would thus be wholly vain and out of 
place. Such was the logical and necessary answer to any attempt 
to introduce the numerical system in jury trials. This had been 
Fortescue’s reasoning in the 1400s; and this was the answer of 
the judges in the late 1600s, when the question was forced upon 
them : — 


Circa 1460, Sir John Fortescue, L. C., in his De Laudibus Legum 
Angliae, c. 33: “ Prince: ‘But, my good chancellor, though the method 
[of trial by jury] whereby the laws of England sift out the truth in mat- 





1 The demonstration of this has been made in Thayer's Preliminary Treatise on 
Evidence, 137-170. 
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ters which are at issue highly pleases me; yet there rests one doubt with 
me, whether it be not repugnant to Scripture. Our Blessed Saviour 
says to the Pharisees, “It is written in your law that the testimony of two 
men is true ;” and, in confirmation, he subjoins in the very next verse, 
“ T am one that bear witness of myself, and the Father that sent me bear- 
eth witness of me.” The Pharisees were Jews, wherefore it is the same 
thing to say, “ It is written in your law,” as to say, “It is written in the 
law of Moses,” which was no other than the law of God given by Moses 
to the children of Israel ; wherefore, to contradict this law of Moses is in 
effect the same as to contradict the law of God; from whence it follows 
that the law of England deviates from this law of God, which it does not 
seem lawful in anywise to impugn. It is written also that our Saviour, 
speaking of offences and forgiving one another, among other things de- 
livers himself thus: “If thy brother will not hear thee, then take with 
thee one or two more, that in the mouth of two or three witnesses every 
word may be established.” Now if in the mouth of two or three wit- 
nesses God will establish every word, why do we look for the truth in 
dubious cases from the evidence of more than two or three witnesses? 
No one can lay better or other foundation than our Lord hath laid. This 
is what in some measure makes me hesitate concerning the proceedings 
according to the laws of England in matters of proof ; wherefore I desire 
your answer to this objection.’ 

“ Chancellor: ‘ The laws of England, sir, do not contradict these pas- 
sages of Scripture for which you seem to be so concerned ; though they 
pursue a method somewhat different in coming at and discovering the 
truth. . . . If the testimony of two be true, @ fortiori the testimony of 
twelve ought rather to be presumed to be so. The rule of law says “the 
more always contains in it that which is less.” . . . The meaning of the 
[Jewish and civil] law is this, that a ss number than two witnesses shall 
not be admitted as sufficient to decide the truth in doubtful cases; ... 
and that the truth in some cases may be proved by two witnesses only, 
when there is no other way of discovering it, is what the laws of England 
likewise affirm.’ . . . Wherefore ‘the law of England does not call in 
question any other law which finds out the truth by witnesses, especially 
when the necessity of the case so requires ; the laws of England observe 
a like method, not only in the cases already put, but in some others 
which it is not material now to enlarge upon. But it never decides a 
cause only by witnesses, when it can be decided by a jury of twelve men, 
the best and most effectual method for the trial of the truth, and in 
which respect no other laws can compare with it.’.. . 

“ Prince: ‘I am convinced that the laws of England eminently excel, 
beyond the laws of all other countries, in the case you have been now 





1 Here he names the instances of “trial” by witnesses without jury, in admiralty, 
etc. 
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endeavoring to explain. And yet I have heard that some of my ances- 
tors, kings of England, have been so far from being pleased with those 
laws that they have been industrious to introduce and make the civil 
laws a part of the constitution, in prejudice of the common law. This 
makes me wonder what they could intend or be at by such behaviour.’ ” 

1551, Brook, arguendo,in Reniger v. Fogossa, Plowd. 1, 12 (denying 
that any number are required) : “‘ Witnesses are not necessary but where 
the matter is to be tried by witnesses only. For if witnesses were so 
necessary, then it would follow that the jurors could not give a verdict 
contrary to the witnesses, whereas the law is quite otherwise ;” Askins, 
arguendo : “1 may put the matter to the inquest without any witness, and 
their knowledge shall aid me, and not the knowledge of the witnesses ; 
for they may give a verdict contrary to the witnesses ; and so the wit- 
nesses and their testimony is not very material when there is an inquest.” 

Ante 1680, Sir Matthew Hai, L. C. J., in his History of the Common 
Law, ch. 12: “Indeed, it is one of the excellencies of this trial [by jury], 
above the trial by witnesses, that altho’ the jury ought to give a great 
regard to witnesses and their testimony, yet they are not always bound 
to, . . . and may and do often pronounce their verdict upon one single 
testimony, which thing the civil law admits not of. . . . As I before said, 
they are not precisely bound to the rules of the civil law, viz. to have 
two witnesses to prove every fact (unless it be in cases of treason), nor 
to reject one witness because he is single, or always to believe two wit- 
nesses if the probability of the fact does upon other circumstances rea- 
sonably encounter them ; for the trial is not here simply by witnesses 
but by jury.” 

1696, Vaughan’s Trial, 13 How. St. Tr. 485, 535, treason upon the 
high seas ; it was argued that the admiralty trial under the civil law was 
the proper one; L. C. J. Molt: “There needs not two witnesses to 
prove him a subject [of the King]; . . . I must tell you, as [to] the doc- 
trine of the civil law, it is not universally received in all countries ; it is 
received in several countries as they find it convenient, and not as obli- 
gatory in itself ;” Dr. Oldish: “Yes, in all places, as to proof; for it is 
the law of God and nations, ‘ex ore duorum vel trium,’ etc., and one 
witness is no witness;” L. C. J. Holt: “ Our trials by juries are of such 
consideration in our law that we allow their determination to be best and 
most advantageous to the subject ; and therefore less evidence is re- 
quired than by the civil law. So said Fortescue in his commendation 
of the laws of England.” Dr. Oldish ; “ Because the jury are witnesses 
in reality, according to the laws of England, being presumed to be ‘ex 
vicineto ;’ but when it is on the high and open seas, they are not then 
presumed to be ‘ex vicineto,’ and so must be instructed according to the 
rules of the civil law by witnesses ;” Baron Powis: “ This is not a trial 
by the civil law.” } 





1 Apparently the statute under which this trial was had, substituting the jury trial 
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That this was the actual and only reason for rejecting the nu- 
merical system is further to be seen in the circumstance that 
wherever the common law ad preserved a “trial by witnesses,” 
z. e. a determination by oaths made directly before the Court with- 
out the intervention of a jury, there the numerical system was 
found in force, — not in an elaborate form, but in its fundamental 
notion that one witness alone was not sufficient. ‘“ The laws of 
England,” says Sir John Fortescue, “likewise affirm,” with the 
civil law, “that a less number than two witnesses shall not be 
admitted as sufficient” in cases where a jury is not used. This 
was, indeed, the accepted tradition for “ trial by witnesses” made 
directly to the Court in the manner of the civil and ecclesiastical 
law. There has been some difference of opinion as to the kinds 
of issue in which this was the proper mode of trial;! but there 
seems to be no doubt that whenever it was the proper mode, the 
witnesses must be at least two in number.2 Moreover, when the 
classical commentators refer to the rule for this mode of trial, they 
expressly point out as the reason for the distinction the fact that 
the jurors are themselves also witnesses. This reason, then, — 
the different nature of the jury as a tribunal, — was the reason for 
the failure of the numerical system to find a place in our common 
law rules of evidence. 

(6) It remains only to ask why this question did not come up 
for practical settlement earlier than the 1600s? Why was not the 
contrast between the ecclesiastical system and the common law 
system forced to an issue before that comparatively late period in 
the history of jury trial? The jury had been in general use for at 
least three hundred years, and the ecclesiastical courts had had an 





for trial by the civil law, was passed chiefly for the very purpose of avoiding the lat- 
ter’s numerical rules ; see the preamble to St. 27 H. VIII.c. 4 (1535); St. 28 id.c.15; 
Hawkins, Pl. Cr., b. I., c. 37, § 3; c. 31, § 12. 

1 See Thayer, Preliminary Treatise on Evidence, 17-24; Best, Evidence, §§ 612- 
614. 

2 Ante 1726, Gilbert, Evidence, 151 (stating as an exception the case of a bastard’s 
mother charging the father); Best, wdz supra. 

8 1629, Coke upon Littleton, 6 4 (“It is to be knowne that when a trial is by wit- 
nesses, regularly the affirmative ought to be proved by two or three witnesses, as to 
prove a summons of the tenant, or the challenge of a juror, and the like. But when 
the trial is by verdict of twelve men, there the judgment is not given upon witnesses 
or other kinde of evidence, but upon the verdict, and upon such evidence as is given 
to the jury they give their verdict”); 1726, Gilbert, Evidence, 151 (“for one man’s 
affirming is but equal to another’s denying, and where there is no jury to discern of 
the credibility of the witnesses, there can be no distinction made; . . . that must be 
left to the determination of the neighborhood ”). 
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even longer career in England. Why had not the attempt been 
earlier made to introduce the witness-rules of the latter into the 
procedure of the former? The answer is, simply, that there had 
before then been no witnesses to whom the ecclesiastical rules 
could be claimed to apply. It is perfectly well established that 
the extensive and habitual use of witnesses, in the modern sense, 
does not appear until the 1500s ;} and it may be supposed that all 
through the 1500s the increase of importance in the witnesses’ 
function, and the relative quantity of the information supplied by 
them as compared with that supplied by the jurors’ own know- 
ledge, was but of slow and gradual growth. In the previous his- 
tory of the jury, and until this period of 1500-1650, there would 
be no suggestion of an analogy to the situation in the civil law 
courts ; or, if the suggestion were made (as by Fortescue in the 
1400s), it would be answered that there were in the jurors them- 
selves more than the needed number of witnesses. But as the 
function of the jurors became more sensibly and markedly that of 
mere triers, or judges of fact, proceeding chiefly upon the evidence 
of witnesses in the modern sense, the analogy of the situation to 
that of the ordinary civil law judge would be fully perceived, and 
the propriety of applying the numerical system to the testimony 
upon which the jury now chiefly depended could fairly be claimed. 
This situation did not sensibly exist before the 1600s ; and it was 
therefore not until that century that the question came to be 
pressed for practical solution. 

In the matter of time, one more interesting consideration re- 
mains to note. If the change of the earlier conditions of jury trial 
had come about more rapidly, if before the 1500s the jurors had 
ceased to be also witnesses, and had come to decide chiefly upon the 
testimony of produced witnesses, the numerical system might after 
all have been grafted into our body of ‘evidence-rules, The jury 
would then have been mere judges of fact, obliged to depend upon 
others’ testimony and to weigh accurately its worth, while the 
popular quantitative conception of testimony would still have been 
in full force; there would thus have been every reason to expect 
the enforcement for juries of the general notions of testimony 
which were still in vogue among the common law judges and the 
people at large. This is, to be sure, only one of those contingen- 
cies which can easily be reconstructed in imagination ;? but it 





1 This is fully expounded by the jury’s historian, in Thayer, Preliminary Treatise, 
122-132. 
2 That this possibility, however imaginary, is by no means fanciful, may be seen 


STRVILE the” BsUsees £€§ BIB Ele Ar 





UNIV. OF MICH. LAW LIBRARY. 





REQUIRED NUMBERS OF WITNESSES. 99 


illustrates at any rate the radical extent to which our common law 
rules of evidence have been fundamentally affected by the nature 
of the jury tribunal and by the condition in which its steps of his- 
torical progress happened to place it at a given period. 

There did come into our law, however, sooner or later, a few 
specific rules of the numerical sort, all of them being of the simple 
type that declares a single witness insufficient and requires addi- 
tionally either a second witness or corroborating circumstances. 
Some of these — namely, the Chancery rule requiring two wit- 
nesses to overcome a denial .on oath, the rule requiring two wit- 
nesses to a will of personalty, and the rule requiring two witnesses 
to a cause for divorce — existed only in the practice of the eccle- 
siastical courts or that of Chancery founded upon it ; and wherever 
they came over into American common law courts, they were direct 
borrowings. Others, namely, the rule requiring an accomplice or 
a complainant in rape, or the like, to be corroborated, are either 
express statutory inventions or plain judicial creations; in either 
case modern innovations as well as local in the United States, and 
not a part of the inherited common law. There remain two spe- 
cific rules —the rule in treason and the rule in perjury — which 
do come down to us as inheritances; and though these also are 
in strictness not common law rules, the one being statutory in ori- 





from Professor Brunner’s account of the fate that did befall in France, when one of 
the forms of jury trial — the enguéte par turbe, consisting of ten men—came, in the 
course of its history, into competition with the ecclesiastical system; Schwurge- 
richte, ed. 1872, p. 393: “ The enguéte par turbe occupied a wholly exceptional posi- 
tion in relation to the principles which dominated French proof methods after the 
1300’s. The contrast between them lay in this, that in other cases [than trial by en- 
guéte| two witnesses sufficed to prove a fact [to the judge]. These two, however, 
were examined individually, while the ¢urde gave their verdict with a single utterance. 
. . . A way was therefore sought to bring this institution, now become alien, into har- 
mony with the prevailing doctrine of proof. The ¢urde was now treated, for purposes 
of procedure, as a single person, and the verdict of the ¢wrde was considered as equiv- 
alent to the assertion of a single witness. But since proof by witnesses, according to 
the well-known ecclesiastical rule, required at least two concurrent witnesses, it was 
prescribed, in 1498, by the Ordinance of Blois, art. 13, that for proving a custom [the 
chief issue for which the ¢urde was used], two agreeing verdicts of turdbes should be 
necessary. . . . Whereas formerly the saying ran, ‘a ¢urbe is equivalent to two wit- 
nesses,’ henceforward it went, ‘ A ¢urde is equivalent to but one witness.’ Each turdes 
consulted by itself and gave a separate verdict ; to effect proof, both sures must agree. 
. . . After this change, the enguéte par turbes survived some two centuries, though 
preserving only slight practical importance. . . . By tit. 13, art. 1, of the Civil Ordi- 
nance of 1667, the enguéte par turbes was abolished; and thus disappeared from 
French legal life the proof method in which had been longest preserved the form of 
French enguéte nearest related to the jury.” 


14 
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gin, and the other an indirect borrowing from the ecclesiastical 
law, yet their roots go some distance back in our law, and their 
history can best be understood in the light of the general survey 
just made of the history of the numerical system. The growth of 
these two rules we may now examine. 


II. Zhe Treason Rule. 


It is clear enough that the rule requiring two witnesses to prove 
a charge of treason was not a common law rule, but had its begin- 
ning in the statutes of the 1500s.!_ Sir Edward Coke at one time 
ventured to advance the contrary assertion,? but his pretended 
authorities do not bear him out, and his utterances on this point 
appear by the circumstances to be of not the slightest weight.® 
There was no instance, before the 1600s, of a rule that the testi- 
mony of a single witness called before a jury at common law should 
be insufficient, as the history already examined amply indicates. 

The rule begins, then, with the statutes of the 1500s ; and the 
chief interest of its history lies in the controversy over the sup- 
posed repeal of the first statute, and in the true apportionment 
between the political parties of the blame of maintaining this re- 
peal. 

(1) The first statutory provision was that of Edward VI (1547 
and 1552), by which two witnesses were declared necessary : — 


1547, St. 1 Edw. VI, c. 12, § 22; no person is to be indicted or ar- 





1 1762, Foster, Crown Law, 233 (‘‘ It hath been generally agreed, and I think upon 
just grounds (though Lord Coke hath advanced a contrary doctrine), that at common 
law one witness was sufficient in the case of treason as well as in every other capital 
case ”). 

2 1629, Coke, 3 Inst. 26 (‘It seemeth by the ancient common law one accuser or 
witnesse was not sufficient to convict any person of high treason; . . . and that two 
witnesses be required appeareth by our books, and I remember no authority in our 
books to the contrary ”). 

8 Coke’s vacillation in legal tenets, when the interests of partisanship pressed, has 
often been noted upon other points (see an instance in 5 Harv. LAw REv. 73), and the 
present is merely another instance of his untrustworthiness. In 1603, in Raleigh’s Trial 
(2 How. St. Tr. 15, 16), Coke as the King’s Attorney-General, and on his way to be Chief 
Justice, had maintained that two witnesses in treason were unnecessary; his violent 
insistence upon Cobham’s testimony, during his colloquy with Raleigh, supplied the 
most notorious instance, in all our annals, of unbridled forensic brutality and coarse- 
ness. But some years later,in 1629, when Coke had fallen from the favor of his royal 
master and was in opposition as a champion of popular liberties, he printed his Third 
Institute, and inserted in it a directly contrary assertion (above quoted); making no 
allusion to his own former doctrine nor to the repeated judicial decisions since 1555, 
and citing palpably irrelevant passages in support of his novel proposition. His au- 
thority on the present point is worthless. 
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raigned for treason, petty treason, or misprision, “unless the same 
offender or offenders be accused by two sufficient and lawful witnesses, 
or shall willingly without violence confess the same.” 

1552, St. 5 & 6 Edw. VI, c. 11, § 12; no person is to be indicted or 
arraigned for treason, “unless the same offender or offenders be thereof 
accused by two lawful accusers, which said accusers at the time of the 
arraignment of the party so accused, if they be then living, shall be 
brought in person before the party so accused and avow and maintain 
what they have to say against the said party . . . unless the said party 
arraigned shall willingly without violence confess the same.” 


The immediate circumstances leading to this step were probably 
the extreme methods used in some of the political trials with which 
the reign of Henry VIII. had just closed.1_ The law of treason had 
been by this monarch, as never before, wrested to his own per- 
sonal and despotic ends; and (as Sir James Stephen has acutely 
remarked in another connection 2) the dominant legislator class, 
who might not have cared how many a humble subject was un- 
fairly convicted of petty thievery, were well alive to the possibili- 
ties of treason law if the rapid turn of the political wheel should 
chance to bring them underneath, and they probably were moved 
by the thought of self-protection against the future. As an expedi- 
ent for this purpose, it was natural that they should seek aid in a 
rule of numbers. The numerical conception of testimony was then 
still an instinctive one among all; the ecclesiastical rules of that 
sort lay plainly in sight, in the spiritual practice ; and a rule of 
numbers was perhaps not only the natural, but to them the only con- 
ceivable expedient for providing this protection. That this was in 
fact the source of the rule was at any rate the tradition as handed 
down a century later: — 


1680, Lord Stafford’s Case, T. Raym. 408: “ Upon this occasion my 
lord chancellor in the Lords’ House was pleased to communicate a notion 
concerning the reason of two witnesses in treason, which [reason] he said 
was not very familiar, he believed, and it was this: Anciently, all or most 
of the judges were churchmen or ecclesiastical persons, and by the canon 
law now and then in use all over the Christian world, none can be con- 
demned of heresy but by two lawful and credible witnesses, . . . and 





1 Professor Willis-Bund (State Trials for Treason, 1879, vol. i. Introd. xxxix.) 
thinks that this statute ‘was probably the result of such cases as the Marquis of 
Exeter’s and the Earl of Surrey’s.” For another explanation, not essentially different, 
see Rastel’s Statutes, 102, as quoted in 1 How. St. Tr. 520, and Bishop Burnet, argu- 
ing in the House of Lords, in 13 How. St. Tr. 537, 752. 

2 History of the Criminal Law, i. 226. 
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anciently heresy was treason ; and from thence the parliament thought 
fit to appoint that two witnesses ought to be for proof of high treason,” 

(2) But the reactionary times of Mary’s reign arrived shortly ; 
and the following statute, the foundation of two hundred years’ 
controversy, was immediately passed : — 


1554, Ste1 & 2 P. & M.c. 10, § 7; all trials for treason hereafter had 
“shall be had and used only according to the due order and course of 
the common laws of this realm and not otherwise.” 


What was the effect of this statute? It did not expressly repeal 
the statutes of Edward; but if the due order and course of trials 
included the modes of proof at a trial, then the new rule of proof 
introduced by the former statute now fell away, and the common 
law practice, which made no requirement of number, was restored. 
Such was the judicial construction now put upon the new act. 
Whether it was the correct one need not here be considered in 
detail. Arguments of various sorts have been advanced ;! the 
most significant one to the contrary, perhaps, is that the very next 
statute, chapter 11, in the same session,” expressly restored the old 
evidence-rules (of one witness) for petty treason committed by forg- 
ing the coin of the realm, and that the legislature would have used 
similar express words in chapter 10, had they intended the same 
thing. 

On the whole, it may be supposed that the legislature did intend 
in chapter 10 to strike hard at treason, and to annul the recent in- 
novation by which two witnesses were required. But the impor- 
tant thing is that this was the judicial construction of the statute of 
Mary from the very first, — beginning within a year after its enact- 
ment and continuing for a hundred years. This was afterwards 





1 The arguments may be found in the following places: 1716, Hawkins, PI. Cr. ii. 
c. 46, § 2; 1762, Foster, Crown Law, 237 (arguing forcibly for the view that there was 
no repeal ); 1803, East, Pleas of the Crown, i. 128. 

21554, St.1 &2 P.& M.c. 11, § 3 (all trials for offences connected with the coin of 
the realm may be tried “by such like evidence and in such manner and form as has 
been used and accustomed within the realm at any time before the first year of Edward 
the Sixth”); c. 10, § 12 (similar); 1697, St. 8 & 9 W. III.c. 26, § 7 (similar); these 
were applied, as needing only one witness, in the following cases: 1725, R. v. An- 
struther, T. Jones 233 (impairing the coin) ; 1748, R. v. Gahagan, 1 Leach Cr. L., 4th 
ed. 42 (similar). 

8 1555, Anon., Dyer, 132 a (“ The intent of the Statute 1 & 2 P. & M. c. 10, was‘o 
remove the two accusers and two witnesses ;” approved by the judges; perhaps the 
same case as the following) : 1556, Anon., Brooke’s Abridgment, “ Corone,” 219 (at a 
conference of all the justices, it was agreed that “for no treason under St. 25 Edw. 
III. was there need of accusers at the trial, because it is enacted by the statute of 2 M. 
c. 10, that all trials for treason shall be held according to the common law only and not 
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forgotten, during the political ascendency of the Whigs, after the 
Revolution of 1688 and during the early 1700s, when every remi- 
niscence of the Stuarts was a dark one and all the doings of their 
times were anathematized. The trials of Sir Walter Raleigh in 
1603, and of other noted victims of that time, were after the 
Revolution regarded by many as instances of unfair and corrupt 
political oppression by James the Second’s judges. But time has 
vindicated the judges from such charges! Whatever they were or 
did, they were not in this respect either unscrupulous or corrupt, 
and they did not distort the law for the pleasure of James. They 
merely applied, as in duty bound, the traditional and long-estab- 
lished construction of the statute of Mary, —a construction 
plainly laid down by the entire body of justices from the earliest 
moment after its enactment. Moreover, this construction was 
not even a mark of the Tudor and Stuart régimes as a whole. 
It continued under the Commonwealth, in the very heat of the 
passion of overthrow and reform. In the mean while a single stat- 
ute requiring two witnesses fora specific kind of treason had been 
passed under a Tudor monarch ;? but during the whole of the cen- 
tury, from 1554 to 1659, under Tudor, Stuart, and Cromwell alike, 
the construction of the statute of Mary was uniform. The unjust 
judgment of the dominant party of the Revolution was merely a 
political dogma. 

(3) Before the end of the first half of the 1600s, however, had 
come Coke’s Third Institute, in which he now advanced the view 
that the statute of Mary had zo? repealed the statutes of Edward.® 





otherwise, and the common trial of the common law is by jury and by witnesses, and 
by no accusers ;” otherwise for treason charged under the same act of 2 M., “ accord- 
ing to an article contained in the said statute at the end thereof”); 1586, Abington’s 
Trial, 1 How. St. Tr. 1141, 1148; 1651, Love’s Trial, 5 id. 43. A number of additional 
cases reaching the same result, but bearing only on the history of the hearsay rule, need 
not here be cited; the same statute of Edward had provided for confronting the ac- 
cused with the two witnesses, and thus its repeal came into question also in that con- 
nection. So also in the history of confession law the same construction is found; 
the authorities are considered in an article by the present writer on “ Confessions,” 33 
Amer. Law Rev. 378. 

1 Professor Willis-Bund, in his State Trials for Treason, cited supra, has demon- 
strated this for procedure in general and the substantive law of treason. 

2 1558, St. 1 Eliz. c. 1, § 37 (no person to be arraigned for treason under this act, “un- 
less there be two sufficient witnesses ” produced if living and in the realm). The St. 
13 Eliz.c. 1, has sometimes been said to make a similar provision ; but this is a misun- 
derstanding of it. 

8 1629, Coke, 3 Inst. 26 (“ for that act of 1 & 2 P. & M. extends only to trialls by the 
verdict of twelve men de vicineto . . . and the evidence of witnesses to the jury is 
no part of the trial, for by law the trial in that case is not by witnesses, but by the 
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His reasoning is apparently that the word “trial” in the statute 
meant merely the mode of decision, 2. ¢. by a jury, as contrasted 
with a decision by judges hearing witnesses without a jury; to be 
sure, the word “trial” bore then that distinction,’ but it is a 
forced meaning to put upon it in the statute, since nobody had ever 
thought of “trying” treason by witnesses to a judge without a 
jury (which is what the “otherwise” of the statute would mean, 
according to Coke). Moreover, Coke’s dictum on this particular 
point was entirely valueless, for the reasons already noticed.? 
Nevertheless, his utterance in the Third Institute, like every other 
printed utterance of that man of prodigious learning, counted for 
a great deal. Professional opinion began to change, at any rate, not 
long after this time. The change must have been matured before 
the Restoration of Charles in 1660; for immediately upon the 
Restoration, and in the very first year of it, in spite of all the 
power of the restorers and of their bitter and dominating purpose 
to punish the death of Charles I., and in spite of the large grist of 
traitors upon whom to whet their appetite for revenge, the whole 
aspect of affairs changes. Foremost comes the statute of 1661, 
the first treason act passed after the restoration, in which the rule 
of two witnesses is deliberately established for all treasons defined 
by that act. Next, but equally significant, came the judicial over- 
throw of the century-long construction of the statute of Mary. It 
was now affirmed by the courts, and assumed and practised when 
not expressly affirmed, that the statute of Mary had mot repealed 
the statute of Edward; so that two witnesses were now to be re- 
quired for treasons at large. The remarkable thing is that this 
decision was reached, in the first instance, in the very year of 
Charles’s restoration, and in the trial of the regicides themselves, 
against whom the greatest license of judicial harshness might have 
been expected ;* and it was repeated and maintained on all other 





verdict of twelve men, and so a manifest diversity between the evidence to a jury and 
a tryall by jury”). 

1 Thayer, Preliminary Treatise, 17-24. 

2 Ante, p. 100. 

8 1661, St. 13 Car. II,c. 1, § 1 (for treasons under this section, persons must be “ legally 
convicted thereof upon the oaths of two lawful and credible witnesses, upon trial, or 
otherwise convicted or attainted by due course of law”); 3 5 (no persons shall be 
convicted of the treasons in this act unless accused “ by the testimony and deposition 
of two lawful and credible witnesses upon oath,” produced face to face, etc., as in St. 
5 & 6 Edw. VI, supra). 

4 May, 1660, Regicides’ Case, Kel. 9 (it was assumed that the law for two witnesses 
was in force). 
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occasions during the remaining years that fate had allotted to the 
Stuart family under Charles II.and James II. Here again is laid 
bare the fallacy of the Whig dogma of the 1700s, that all the evil 
judicial practices occurred under the Stuarts, while all the reforms 
came in with the Revolution. The reform in this instance came 
with the very first moment of the Stuart Restoration. Danger- 
ous and unwholesome as was undoubtedly the restoration of this 
worthless family, the judges of the time must be redeemed from 
the reproach of an unscrupulous and tyrannous application of the 
law. Onthe contrary, it was through them that the change began. 
It is merely another instance out of several, in which we are to 
date the improvements in trial procedure from the Restoration, 
and not from the Revolution. Policy, no doubt, as well as a real 
growth of sentiment, and a sagacious perception of the wisdom of 
maintaining the restored power by abandoning the excesses of the 
earlier Stuarts, furnished in part the motives. But the fact remains, 
and deserves to be recorded. 

(4) The ensuing legislation of William III,? after the Revolu- 
tion, established the law, by continuing in a general statute that 
which the Restoration had instituted, partly by statute and partly 
by judicial action, a generation before. From the beginning of the 





1 Dec. 1662, Tong’s Case, Kel. 22 (though some of the judges believed that there 
had been a repeal, yet “they all agreed that 7f the law for two witnesses be in force,” 
it was to be interpreted in a certain way; but at page 49, Kelyng expresses his own 
opinion in favor of the repeal; this was not later than 1671, the year of his death ); 
1679, Whitebread’s Trial, 7 How. St. Tr. 405 ; 1680, Lord Castlemaine’s Trial, ib. 1111; 
1680, Lord Stafford’s Trial, T. Raym. 407; 7 How. St. Tr. 1293, 1527. The same 
result on this point is seen in the interpretation of the statute (already noticed) against 
treason by false coining: 1673, R. v. Acklandby, 3 Keb. 68 (clipping the coin; two 
judges apparently differed in opinion); 1684, Anon., T. Jones, 233 (clipping the coin ; 
at a conference of the judges it was resolved that by the statute of 1 & 2 M. “one 
witness is sufficient, for that restores the trial at common law for such case, which 
was altered generally for all cases of treason by 1 Edw. VI. and 5 & 6 Edw. VI., which 
required two witnesses where one was sufficient by the common law”). Lord Hale, 
writing some time before 1680, utters inconsistent views: Hale, Pl. Cr. i. 300 (after 
examining the pros and cons, he ends: “thus the reasons stand on both sides, and 
though these [for repeal] seem to be stronger than the former,” yet it is safest to err on 
the side of mercy) ; ii. 286 (the early statute “ is not altered by the statute of 1 & 2 
P.M.;” citing Coke). 

2 1696, St. 7 W. III. c. 3, § 2 (no person shall be indicted or tried for high treason 
working corruption of blood, or misprision, “ but by and upon the oaths and testimony 
of two lawful witnesses, either both of them to the same overt act, or one of them to 
the one and the other of them to another overt act of the same treason,” unless the 
accused “shall willingly, without violence, in open court confess the same, or stand 


mute or refuse to plead”); c. 7 (the foregoing provision is not to extend to counter- 
feiting the coin). 
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1700s there has never been any doubt or vacillation upon the 
rule that two witnesses at least are required upon a charge of trea- 
son! 

Ill. The Perjury Rule. 

By the end of the 1600s it was decisively settled, as we have 
just seen, that the ecclesiastical rules about numbers of witnesses 
were not to be adopted into the common law. It was after that 
time that there arose the single exception to the common law doc- 
trine that one witness alone may suffice in every case, namely, the 
rule that one witness, without corroborating circumstances, does 
not suffice on a charge of perjury. Yet even this rule was an in- 
direct borrowing from the civil law. 

First of all, it is fairly clear that there was no such rule of com- 
mon law until towards the first half of the 1700s.” 

That the quantitative conception of an oath still prevailed at that 
time has been already noticed, and in this respect the acceptance 
of the rule is not strange. But why should an exceptional step 
have been taken at that epoch for perjury trials which was not 
taken, either before or after, for any other kind of common law 
trials? The causes that answer this question are scarcely to be 
mistaken, and they were two: one may be called a mechanical, the 
other a moral cause. 





1 There has, however, been some change as to the scope of the treason to which 
the rule applied: 1800, St. 40 Geo. III, c. 93 (in trials for treason by killing or doing 
bodily harm to the King, the trial may be “upon the like evidence as if such person 
or persons stood charged with murder”); 1821, St. 1 & 2 Geo. IV, c. 24 (extends the 
St. 7 W. III, to Ireland); 1842, St. 5 & 6 Vict., c. 51 (similar to St. 40 Geo. III); 
1848, St. 11 & 12 Vict.,c. 12, § 4 (in trials for compassing death or bodily harm to the 
King, etc., no conviction is to be had for this so far as expressed by “open or advised 
speaking,” unless “upon his own confession in open court, or unless the words so 
spoken shall be proved by two credible witnesses”). Compare, also, the statutes ante, 
p- 102, as to treason by false coining. 

2 The following seem to be the earliest cases: 1693, R. v. Fanshaw, Skinn. 327 
(“ There being but the oath of the prosecutor, and so oath against oath, the defend- 
ant was acquitted”); 1714, Parker, C. J.,in R. v. Muscot, 10 Mod. 192 (“ There is 
this difference between a prosecution for perjury and a bare contest about property, 
that in the latter case the matter stands indifferent, and therefore a credible and prob- 
able witness shall turn the scale in favor of either party. But in the former, presump- 
tion is ever to be made in favor of innocence, and the oath of the party will have a 
regard paid to it until disproved. Therefore, to convict a man of perjury, a probable, 
a credible witness is not enough; but it must be astrong and clear evidence, and more 
numerous than the evidence given for the defendant; for else there is only oath 
against oath;” this was said in charging a jury, and no precedent was cited); 1736, 
R. v. Nunez, Lee cas. t. Hardw. 265 (Lord Hardwicke, C. J. [“ One witness is not suffi- 
cient], unless there were very strong circumstances; because one man’s oath is as good 
as another’s ”); 1745, R. v. Broughton, 2 Str. 1229. 
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(1) The first of these lay in the important circumstance that 
in 1640, towards the end of Charles the First’s reign, the Court 
of Star Chamber had been abolished! and its jurisdiction trans- 
ferred to the King’s Bench. Now the proceedings of the Star 
Chamber Court, being presided over by the Lord Chancellor, had 
always been conducted according to the ecclesiastical or civil law, 
by following or adopting its methods, much as did the Court of 
Chancery ; and, in particular, the ecclesiastical rule of two wit- 
nesses obtained therein.? Furthermore, the crime of perjury, 
though also cognizable as a statutory crime in the ordinary crimi- 
nal courts, was practically dealt with almost exclusively in the 
Star Chamber.? Hence, on the one hand, there was little or no 
occasion for any question to arise before 1640 as to proof of per- 
jury in a common law court; while, on the other hand, after the 
transfer of jurisdiction at that date, the notions of proof as well 
as the definitions of substantive law peculiar to perjury were likely 
to pass over and be adopted as a whole in the subsequent common 
law practice. There was, therefore, by this change of mechanism, 
a tradition prepared, by the middle of the 1600s, for an exceptional 
doctrine to be established for proof of perjury ; and by the end of 
the 1600s (as exhibited in the cases above cited) such a doctrine 
was making its appearance. 

(2) But why did not the corrective consideration, already noted, 
which applied to prevent such a numerical rule in other common 
law trials, apply here also, namely, the consideration that the jurors 
were themselves twelve witnesses, as being capable of and entitled 
to contribute information of their own? In the first place, the 
living strength of this consideration had by the beginning of the 
1700s substantially disappeared,* and in this must probably be 
sought the real explanation why the perjury rule was able to obtain 
a firm footing. In other words, the quantitative notion of an oath 





1 St. 16 Car. I. c. 10. 

2 Ante 1635, Hudson, Treatise of the Star Chamber, 223, in Hargrave’s Collectanea 
Juridica, vol. ii. (“they always require indifferent witnesses’ clear proof, not by rela- 
tion, and double testimony, or that which amounteth to double testimony ”). 

8 1596, Damport v. Sympson, Cro. El. 520 (“Until the statute of 3 H. VII. c. 1, 
which gives power to examine and punish perjuries in the Star Chamber, there 
was not any punishment for any false oath of any witness at the common law”); 
1883, Sir J. Stephen, History of the Criminal Law, iii. 245 (“‘ The present law upon 
the subject . . . originated entirely, as far as I can judge, in decisions by the Court 
of Star Chamber”). Hudson, «di supra, p. 71, says that perjury was “usually pun- 
ished ” there. 

# Thayer, Preliminary Treatise, 174. 

15 
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was still popular enough, while the corrective notion — that of the 
jury as witnesses — had practically disappeared, and thus the way 
was open, Furthermore, a charge of perjury was the one case where 
a plausible inducement for such a rule was presented ; because in 
all other criminal cases the accused could not testify, and thus one 
oath for the prosecution was in any case something as against 
nothing ; but on a charge of perjury the accused’s oath was always 
in effect in evidence, and thus, if but one witness was offered, 
there would be merely (as Chief Justice Parker said) oath against 
oath. Thus, in a perjury case, the quantitative theory of testi- 
mony would present itself with the greatest force. Such seems to 
be the course of thought which made possible the tardy introduc- 
tion of this rule. 

It found a permanent place, however, in the common law; for, 
in spite of a perception of its incongruity with modern ideas, and 
of an occasional hesitation, the rule, persisting through the 1700s, 
was fully confirmed in England in the 1800s.! 

John H. Wigmore. 


NORTHWESTERN UNIVERSITY LAW SCHOOL, 
CHICAGO. 





1 1831, R. v. Mudie, 1 Moo. & Rob. 128 (perjury in swearing to an insolvent sched- 
ule by omitting certain debtors ; the debtors testified each to the existence of his own 
debt; Lord Tenterden thought it “difficult to give any other evidence,” and said that 
on conviction a new trial might be moved; but there was an acquittal); 1839, R. v. 
Gardiner, 8 C. & P. 737 (rule applied); 1840, R. v. Virrier, 12 A. & E. 317, 324 (rule 
applied) ; 1842, R. v. Parker, Car. & M. 639, 646, Tindal, C. J. (similar to R. v. Mudie; 
rule applied). : 
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II. 


HE chancery reports are of comparatively recent origin. It 
is not until the last years of the seventeenth century that 
we have any satisfactory reports of the chancellors’ determina- 
tions, Sir John Mitford (afterward Lord Redesdale), writing at the 
end of the eighteenth century, could still complain of the extreme 
scarcity of authority ; and Lord Eldon, some years later, described 
Mitford’s book as “a wonderful effort to collect what is to be 
deduced from authorities speaking so little that is clear.” This 
slow development was the natural result of the auxiliary nature of 
the equitable jurisdiction and of the discretionary character of its 
early administration. 

The judicial functions of the chancellor were the incidental out- 
come of his political power. Like the chief justiciar, whom he 
succeeded, the early chancellor was primarily a great officer of 
state. As an ecclesiastic he was likely to be more or less learned 
in the civil law, but his selection was due entirely to political con- 
siderations. The vast proportion of the early cases in chancery 
arose out of the violence and outrage which disturbed the admin- 
istration of justice in the common law courts. An humble suitor 
deprived of his rights by a powerful adversary naturally appealed 
to the dignitary who wielded the whole executive power of the 
state. Although the chancellor’s judicial functions had become 
very prominent by the end of the fourteenth century, they were 
entirely subordinate to and the result of his political station. Car- 
dinal Wolsey, the last of the race of chancellors who combined 
both political and ecclesiastical power, was a typical example of the 
class ; he was both prime minister and keeper of the king’s con- 
science, and, secure in the former office, he ventured in the exer- 
cise of the latter to lengths which called general attention to the 
arbitrary nature of his power. Other causes, it is true, contributed 
to bring about a change. The original reasons for interference 
with the common law administration of justice had by this time 
become, to a large extent, obsolete. The strong central govern- 
ment established by the Tudors soon suppressed most of the inter- 
nal disorder and violence that had flourished during the Wars of 
the Roses ; and jurisdiction over such cases was thereafter taken 
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over by the Star Chamber. Moreover, as the common law became 
settled and more uniformly administered in accordance with recog- 
nized principles and precedents, it became necessary that equity 
should be administered in a more regular and systematic manner. 
The first step was obviously the employment of lawyers as chan- 
cellors, which began with Wolsey’s successor, Sir Thomas More, 
and was regularly adhered to after the time of Lord Keeper Cov- 
entry. Under the Tudors and the first two Stuarts the professed 
basis of the chancellor’s jurisdiction was the correction of the com- 
mon law in cases where by reason of the universality and inelasticity 
of its principles injustice was likely to be done. Its great weapon 
was the writ of injunction. Lord Ellesmere, who is practically the 
first chancellor whose decrees have come down to us, is perhaps 
the most conspicuous representative of this period. His appoint- 
ment was due to his professional acquirements; he did much 
toward settling the practice and procedure of the court; most 
of all, he successfully fought the great fight with Coke over the 
supremacy of the chancellor’s writ of injunction. It was during 
the period from Ellesmere to the Restoration that the real founda- 
tion was laid of an equitable system modifying ancient common 
law principles and practices which no longer agreed with current 
views of justice.} 

It is not to be expected, moreover, that much attention would 
be paid to the preservation of precedents in chancery so long as 
the chancellor’s conscience was supposed to be untrammelled by 
definite rules. The general principles upon which the early chan- 
cellors were supposed to act were variously expressed by the terms 
conscience, good faith, reason, and, rarely, equity. But down to 
the reign of Elizabeth, at least, the chancellors’ decrees were, as 
Blackstone says, “rather in the nature of awards formed on the 
sudden, pro re nata, with more probity of intention than knowledge 
of the subject, founded on no settled principles, as being never 
designed, and therefore never used, for precedents.” 1n his efforts 
to establish some sort of fixed practice Lord Ellesmere frequently 





1 Nevertheless, instances of specific relief under what became in after times the 
great heads of equity may be found at a surprisingly early day. The editor of the 
Selden Society’s volume of Select Cases in Chancery gives the following list of the ear- 
liest cases: Accident, after 1398; account, 1385; cancellation and delivery of instru- 
ments, 1337; Charities, after 1393; discovery, 1415-17; dower, 1397; duress, 1337; 
fraud, 1386; injunctions, 1396-1403; mistake, 1417-24; mortgage, 1456; partition, 
1432-43; perpetuation of testimony, 1486-1500; rescission of contract, 1396-1403; 
specific performance, after 1398; trusts, after 1393; waste, 1461-67; wills, after 1393. 
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referred to precedents, but numerous instances of his vicarious 
charity reveal the latitude of his discretion ;! indeed, in the Earl 
of Oxford’s case,? he expressly claimed the power to legislate on 
individual rights. As late as the Commonwealth period Whitelock 
was led to decline the seals from an overwhelming sense of the 
personal responsibility of the office. “The judges of the common 
law,” he said, “have certain fixed principles to guide them; a 
keeper of the seal has nothing but his own conscience to direct 
him, and that is oftentimes deceitful. The proceedings in chan- 
cery are secundum arbiirium boni viri, and this arbitrium differs 
as much in several men as their countenances differ.” Lord Not- 
tingham’s view that it was only with such a conscience as was 
civilis et politica, not naturalis et interna, that the chancellor had 
to do,t marks the beginning of modern conceptions.® 

During all these centuries of development we have only a dozen 
small volumes of so-called chancery reports; in reality they are 
little more than brief notes on procedure. Of this sort are the 
cases collected by William Lambert and published under the name 
of Carey, their editor (1557-1604), which are mostly mere extracts 
from the registrar’s books, and the so-called Choyce Cases in 
Chancery (1557-1606), consisting of a collection of notes of cases 





1 For instance: “The pitiful cries of the father and mother dying as aforesaid 
[they died of the plague] and of the poor orphans called to God for relief, and moved 
the heart of the Chancellor to take compassion upon them and to take such order as 
he hath done” (Cooper, Proc. in Parl. 5). 

22W.& T. 644. 

8 “ The Chancellor is by his place under his Majesty to supply that power, 7. ¢. of 
Parliament, until it may be had in all matters of meum and tuum between party and 
party ;” and he said “ the cause why there is a chancery is for that men’s actions are so 
diverse and infinite that it is impossible to make any general law which may aptly 
meet every particular act and not fail in some circumstances.” 

* Cook v. Fountain, 3 Swanston, 600. Nottingham drew his own portrait when he 
said of Hale, “ He looked upon equity as a part of the common law and one of the 
grounds of it; and therefore, as near as he could, he did always reduce to certain 
rules and principles, that men might study it as a science and not think the admin- 
istration of it had anything arbitrary about it.” 

5 Lord Eldon’s well-known declaration in Gee v. Pritchard, 2 Swanston, 414, marks 
the conclusion of the process of binding down the chancellor’s discretion: “The 
doctrines of this court ought to be as well settled and as uniform almost as those of 
the common law, laying down fixed principles, but taking care that they are to be 
applied to the circumstances of each case. I cannot agree that the doctrines of this 
court are to be changed by every succeeding judge. Nothing would inflict on me 
greater pain than the recollection that I had done anything to justify the reproach 
that the equity of this court varies like the chancellor’s foot.” Since Eldon’s time the 


development of equity has been effected by strict deduction from established prin- 
ciples. 
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(mostly between 1576 and 1583), together with a little treatise on 
chancery practice. These two volumes contain brief records of 
many of Ellesmere’s decrees. Tothill’s meagre and imperfect 
notes extend from Elizabeth to Charles I. (1559-1646). These 
three collections, which are concerned principally with the reign 
of Elizabeth, give some idea of the matters dealt with in chancery ; 
but they are extremely brief and unsatisfactory, often giving 
merely a bare statement of the facts of a case and the final decree, 
without any indication of the grounds of the judgment. 

The seventeenth century reports are not much better. The 
volume known as Reports in Chancery (1615-1710) is made up 
mostly of notes of special cases from the reign of Charles I. Nel- 
son (1625-93) records several cases decided by Lord Keeper Coven- 
try, and a few by Littleton and the Parliamentary commissioners. 
The so-called Cases in Chancery (1660-90) is the best of the earlier 
reports ; it gives in most cases a fair abstract of the chancellor’s 
judgment, and a few cases are reported quite fully. Dickens’s re- 
ports, which extend over a period of more than two hundred years, 
include some notes of cases as early as the sixteenth century. 
Freeman’s notes (1676-1706) are unimportant. 

In fact, the chancery reports prior to the Restoration are of sec- 
ondary importance. The official records of the chancery, which 
begin in the seventeenth year of the reign of Richard II., afford a 
much more satisfactory and reliable guide to the early history of 
equity. A selection of these early records, from Richard II. to 
Elizabeth, has been published by the Record Commission under 
the title of “Calendar of Proceedings in Chancery.”! The Selden 
Society proposes to carry on the work thus begun, and has already 
published its first volume, “Select Cases in Chancery, 1364- 
1471.” 2 A collection of abstracts from the masters’ reports and 
from the registrars’ book, published by Cecil Monro under the 
title, “Acta Cancellariae, 1545-1624,” further illustrate early 





1 This work is a sort of index to the vast mass of documents brought to light by 
the commission. In almost all cases, however, the printed volume gives the names of 
the parties, together with the purpose of the bill and a description of the property. 
The forms of equity pleading are illustrated by examples of bills and petitions in 
various reigns. The record consists of the bill, and after written answers were intro- 
duced, the answers and further pleadings, together with occasional reports of the 
examinations of defendants, copies of the decrees entered and of the writs issued. 

2 Lest it be thought that these records deal only with legal antiquities, it may be 
well to note the case (No. 23) of the poor herring hawker of Scarborough, who trav- 
elled up into Huntingdonshire and was there assaulted by his local rivals because he 
sold his merchandise below their rates. 
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practice, and serve to correct and supplement many of the re- 
ported cases. 

The Restoration, or rather the chancellorship of Lord Notting- 
ham (1673-82), marks an epoch in the history of equity. It is the 
starting point of modern equity, of which Nottingham has been 
justly called the “father.” The interference of the chancellors had 
been instrumental in bringing about, through legislation and other- 
wise,! a steady improvement in common law practice and procedure, 
and the necessity for further intervention, except where there was 
an avowed divergence between the two systems, had become rare. 
Then the abolition of the incidents of feudal tenure by the Resto- 
ration Parliament introduced a system of real property which con- 
tinued almost to the reign of Victoria. Controversies arising out 
of these new methods of conveyancing and settlement naturally 
found their way into chancery, where alone trusts were recognized, 
mortgages redeemed, and contracts specifically enforced ; and the 
contemporaneous abolition of the court of wards ultimately turned 
the guardianship of the estates of infants into chancery. More- 
over, the searching investigations which had been made during the 
Commonwealth exercised a powerful influence in the direction of 
reform in procedure. All these influences combined to form a 
new era in equity. Prior to the Restoration it could be said with 
entire accuracy that “the grand reason for the interference of a 
court of equity is the imperfection of the legal remedy in conse- 
quence of the universality of legislative provisions.” But during 
the period from Nottingham to Eldon the chancellor was chiefly 
occupied with the adjudication and administration of proprietary 
rights. At the close of Lord Eldon’s service equity was no longer a 
system corrective of the common law. Its principles were no less 
universal than those of the common law. It could be described 
only as that part of remedial justice which was administered in 
chancery ; its work was administrative and protective, as contrasted 
with the remedial and retributive justice of the common law. 

Lord Nottingham’s very important chancellorship is covered by 
the folio volume entitled Reports temp. Finch (1673-80), which is 
made up of cases in which the reporter was counsel. The work 
is miserably executed ; the statement of facts is defective, and 
there is only an occasional statement of the arguments ; the report 
concludes with a mere abstract of the decree, without any refer- 





1 For example, the introduction of new trials with reference to the evidence and 
the enactment of the statute of frauds. 
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ence to the reasoning upon which it is based. The only reports at 
present available that do any sort of justice to the great chancel- 
lor’s reputation are those published by Swanston in an appendix to 
the third volume of his chancery reports.} 

The manuscript of Vernon’s reports (1681-1720) was found in 
the study of that eminent lawyer after his death. Although these 
volumes constitute our first considerable collection of chancery 
cases, the reports are very brief and are often inaccurate; they 
are a most inadequate memorial of the labors of such distinguished 
chancellors as Nottingham, Somers, and Cowper. 

The first clear and accurate chancery reports are those prepared 
by Peere Williams (1695-1736). These excellent reports cover a 
period during which eminent lawyers presided in chancery, and 
they have always been regarded as one of the classical repositories 
of equity. Their value has been enhanced by Cox’s scholarly anno- 
tations.2?, Precedents in Chancery (sometimes called Finch’s, 1689- 
1722), generally supposed to be the notes of Pooley, the reputed 
author of Equity Cases Abridged, is of fair repute. Gilbert (1705- 
27) is of little value. King’s chancellorship is covered by the 
reports bearing his name (1724-34) and by Moseley (1726-30), nei- 
ther of which is particularly good. Cases temp. Talbot (1731-37) 
is somewhat better. W. Kelynge (1731-36) contains notes of cases 
by both King and Talbot. 

Of all the great lawyers who have administered equity Lord 
Hardwicke admittedly stands at the head. The desirability of 
an authentic collection of his perspicuous and invaluable opinions 
prompted an undertaking some years ago to reprint his cases, 
revised and corrected from original manuscript. Unfortunately 
the work was abandoned after completing the first three years. 
Meanwhile our main reliance for Hardwicke’s work is Atkyns 
(1736-54), Vesey, senior (1746-56), and Ambler (1737). These 
reports, although much improved in subsequent editions, are ex- 
tremely unsatisfactory ; their statement of facts is often defective, 
their reports of the arguments of counsel are far from lucid, and 





1 These cases were taken from the chancellor’s note-books, which are said to record 
more than a thousand cases. It is to be hoped that we may one day have them in 
print. 

2 Peere Williams gives several special cases from the King’s Bench. The distinc- 
tion between common law and chancery is not strictly observed in many of the earlier 
reports. There are occasional chancery cases in the common law reports of Ventris, 
Salkeld, Fortescue, Comyns, Fitzgibbon, Strange, Kelynge, Ridgeway, W. Black- 
stone, Kenyon, and others. 

8 West (1736-39). 
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sometimes they give an incorrect report of the decree. Dickens’s 
brief reports (1559-1798), which deal for the most part with the 
last half of the eighteenth century, are the work of a registrar 
of the court. Other decisions by Lord Hardwicke are scattered 
through 9th Modern, Ridgeway, Lee, Kenyon and Cox. 

The services of Lord Keeper Henley are recorded by Eden 
(1757-66), and much more satisfactorily than by the brief and in- 
accurate reports of Ambler, which also extend through this period. 
Unfortunately, the second part of Ambler is our main reliance for 
Lord Camden’s work. Most of Lord Thurlow’s service is covered 
by Cox’s perspicuous and accurate reports (1783-96). These 
volumes, which may be termed the first complete reports in chan- 
cery, also record part of Lord Loughborough’s service as chancel- 
lor as well as Kenyon’s decisions as master of the rolls. Brown’s 
reports (1778-94), extending over part of the same period, are not 
so trustworthy ; but they have been improved by the annotations 
of Eden and Belt. The first five volumes of Vesey, junior, cover 
the last years of Thurlow’s service, all of Loughborough’s, and 
include Sir Pepper Arden’s decisions as master of the rolls. 

Lord Eldon’s herculean labors are preserved in some thirty 
volumes, of which the reports of Vesey, junior (1789-1816), record 
nearly one half. These very important reports were much im- 
proved by Belt’s subsequent annotations and corrections. They 
contain also most of Sir William Grant’s decisions as master of 
the rolls. Lord Eldon’s other reporters are Vesey and Beames 
(1812-14), Cooper (1815), Merivale (1815-17), Swanston (1818-19), 
Jacob and Walker (1819-21), Jacob (1821-22), and Turner and Rus- 
sell (1822-24). 

The strong personalities of Lyndhurst and Brougham did not 
suffice to conceal their deficiencies in special learning, and their 
administration of equity, as recorded in Russell’s reports, failed to 
add to their reputation. Lord Cottenham, on the other hand, was 
deeply learned in the principles and practice of the chancery juris- 
diction, and the ten volumes of reports of his decisions by Messrs. 
Mylne, Craig, Phillips, Macnaghten and Gordon are among the 
most authoritative expositions of technical equity. But the twenty 
volumes of reports by De Gex and his several associates (1851-65) 
have probably been cited oftener in later times, and have car- 
ried more weight than any of the contemporary chancery re- 
ports. Their standing is not due entirely to the ability of the 
chancellors during this period, — although the list includes, besides 
Cranworth, Campbell, and Chelmsworth, such eminent equity law- 

16 
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yers as St. Leonards and Westbury, — but also to the fact that 
they record the labors of Lords Justices Knight-Bruce and Turner 
in the Court of Appeal in Chancery. 

The decisions of the masters of the rolls, which have been regu- 
larly reported in a separate series since 1836, are, as a whole, infe- 
rior to those of the vice-chancellors. Lord Langdale’s work, as 
reported by Keen (1836-38) and Bevan (1838-66), is eminently 
respectable ; but the last twenty-three volumes of Bevan’s reports, 
containing Lord Romilly’s decisions, have not been highly es- 
teemed, although the labors of a very able bar supplied many 
deficiencies. 

The seventy volumes of reports of the proceedings of the 
vice-chancellors vary considerably in authority. Beginning in 
mediocrity, they advance steadily in value. The work of the first 
vice-chancellors, Plumer and Leach, as reported by Maddock 
(1815-22) and Simons and Stuart (1822-26), carries little weight. 
The same may be said of Smale and Giffard’s reports of Vice-Chan- 
cellor Stuart’s decisions. The services rendered by their suc- 
cessors, Shadwell and Kindersley, reported by Simons (1826-52) 
and Drewry (1852-65), show much improvement. The labors of 
Knight-Bruce, as recorded in Younge (1841-43), Collyer (1844-45), 
and De Gex (1846-52), and of Wigram and Turner, in Hare (1841- 
53), were of a very high order, often outranking in the estimation 
of the profession the determinations of the chancellor himself. 
Probably the most substantial contribution to equity was made by 
Vice-Chancellor Page-Wood, whose very able discharge of the 
duties of this position led to his subsequent elevation to the wool- 
sack as Lord Hatherley. The reports of Hare, Kay, Johnson, 
and Hemming from 1853 to 1865, covering most of his service as 
vice-chancellor, have probably been cited oftener than any other 
reports from this court.! 

The ecclesiastical and admiralty courts and the appellate juris- 
diction of the House of Lords and the Privy Council present no 
great difficulties. Asa system of judicial precedents the eccle- 
siastical and maritime jurisdictions practically date from Lord 
Stowell’s time; since then the proceedings of these courts have 





1 The decisions rendered by Lord Redesdale (1802-06) and by Lord St. Leonards 
(1834-35; 1841-46) as lord chancellors of Ireland, although not strictly binding on 
English courts, have always been cited with such deference that they have come to 
partake of the nature of authoritative precedents. Lord Redesdale is reported by 
Schoales and Lefroy; Lord St. Leonards in iv.-ix. Irish Equity Reports, and by Messrs. 
Lloyd, Goold, Drury, Warren, Jones and Latouche. 
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been quite fully reported. The judgments of the House of Lords 
during the eighteenth century are recorded by Brown and Tomlins ; 
the reasons upon which some of these judgments are based may 
occasionally be found in the common law and chancery reports 
of the time. Complete reports of appeal cases date from 1812; 
since then, with a single break between 1825 and 1827, the judicial 
proceedings of the House have been admirably reported. Regular 
reports of the judicial proceedings of the Privy Council practically 
begin with the organization of the Judicial Committee. 

The present method of systematic reporting dates from 1865. 
The “authorized ” reports, conducted in each court separately as 
commercial undertakings, were costly and dilatory. Aside from 
frequent duplication in particular courts, several legal newspapers 
issued reports of their own which were cheaper, more prompt, 
and often superior to their rivals. .This competition involved an 
immense waste of time, labor and money. At length, in 1863, a 
committee of the Bar devised the present system of codperative 
reporting, which soon superseded the old reports. The regular 
reports are now issued under the general supervision of the Incor- 
porated Council of Law Reporting, assisted by the General 
Council of the Bar. 


Van Vechten Veeder. 


41 WALL STREET, NEW YORK, 





HARVARD LAW REVIEW 


THE RIGHT OF ASYLUM IN THE LEGATIONS OF 
THE UNITED STATES IN CENTRAL AND SOUTH 
AMERICA. 


HE right of asylum finds its origin, basis, and excuse in a 
passion coeval with human nature,—the desire for ven- 
geance. From the holy city of refuge of King David’s time to the 
Hidalgo case in Ecuador, the underlying principle has been the 
same, —not a matter of legal right, but the conflict on the one 
side of a frenzied thirst for revenge, and on the other of the cooler, 
higher counsel of humanity and self-control. Nations have at- 
tempted to call in certain doctrines of recognized international law 
in justification, or to engraft, by means of a fiction or by figures of 
speech, excrescences upon the body of international jurisprudence ; 
but it will be found that the so-called “right” is the product of 
circumstances, and that the recurrence of conditions resembling 
those wherein it had its birth is to-day the cause of its revival; in 
other words, that the “right of asylum” is no right at all, but 
merely a privilege granted or claimed where its use finds sanction 
in the necessities of a mutable condition of society. 

In those countries in which the government is stable and endur- 
ing and the local law dominant, the privilege is seldom called in 
question, but has fallen into “innocuous desuetude,” simply be- 
cause there has been no necessity for its exercise, until to-day it is 
doubtful if in one of the greater nations of the world its existence 
would be either claimed or conceded. However, in those states 
comprehended under the term ‘Spanish-American countries,” 
the conditions favoring its use have so frequently occurred that it 
has continually been the subject of diplomatic correspondence ; 
there has seemed something inherent in the Spanish character 
demanding the interposition of a restraining hand at certain recur- 
rent crises in the political lives of those countries. Thus it is that 
almost every instance of the attempted exercise of the privilege by 
an American minister has occurred in one of the so-called republics 
of Centra] and South America. Accounts of at least thirty-five 
instances } upon the Western Hemisphere wherein the question of 





1 (1.) 1851, Chili. (2.) 1853, Peru. (3.) 1854, Peru. (4.) 1855, Nicaragua. (5.) 
1859, Chili. (6.) 1865, Hayti. (7.) 1865, Peru. (8.) 1867, Peru. (9.) 1868, Para- 
guay. (10.) 1868, Hayti (11.) 1869, Hayti. (12) 1870, Guatemala. (13.) 1871, 
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asylum has been opened appear in our Foreign Reports ,— 13 in 
Hayti, 4 each in Bolivia, Chili, and Peru, 2 each in Ecuador, Guate- 
mala, and Nicaragua, and 1 each in Colombia, Mexico, Salvador, and 
Paraguay, — the earliest of these cases being that in Chili in 1851, 
and the latest in Ecuador under Mr. Olney. Of all these, the more 
important instances have been that involving the romantic and 
spectacular career of General Boisrond Canal, in Hayti, in 1875, 
wherein the use of asylum was deprecated and disavowed as far as 
seemed consistent with the dignity of our flag, and that extended 
use to which the privilege’ was put by Minister Egan, in Chili, in 
1891, in which, so far as may be gleaned from official correspond- 
ence, the position of our representative was supported by his gov- 
ernment. 

It may be most profitable to take up these matters in chrono- 
logical order, to see if our government has throughout maintained 
a consistent attitude, and afterward to discuss the foundations of 
the various claims and the principles involved. 


HISTORICAL, 


Prior to the date with which this summary begins, several detached 
instances of the exercise of the right of asylum in Central and South 
America are to be found, and, in the instructions of Mr. Living- 
ston, Mr. Calhoun, Mr. Buchanan, and Mr. Clayton, secretaries of 
state, the general tenor prevails that the privileges are “ more lib- 
erally construed in the Mohammedan states and in South America 
than in the leading European states, but they should be in all cases 
guarded.” Mr. Calhoun once states, “They must be indulgently 
construed.” 1. In 1851, Mr. Webster took a position considerably 
different from that of his predecessors, stating that although acqui- 
escence by the government of Chili on former occasions might 
preclude that government from objecting to the continued grant- 
ing of such hospitality, yet, “if it makes objection . . . our min- 
ister should advise the particular political refugees that shelter 
can no longer be afforded,” —a sort of imperfect estoppel. 2. In 
1853, Mr. Marcy, Secretary of State, denied the right of consuls 
to “afford protection to those who have rendered themselves obnox- 





Salvador. (14.) 1872, Hayti. (15.) 1873, Hayti. (16.) 1875, Bolivia, Jan. 19. (17.) 
1875, Bolivia, Feb. 20. (18.) 1875, Bolivia, March 20. (19.) 1875, Hayti, May 1. 
(20.) 1875, Bolivia, Oct. 5. (21.) 1877, Mexico. (22.) 1878, Hayti. (23.) 1879, 
Hayti. (24.) 1885, Colombia, Feb. 23. (25.) 1885, Hayti, Nov. 7. (26.) 1888, Hayti. 
(27.) 1890, Hayti. (28.) 1890, Guatemala. (29.) 1891, Chili. (30.) 1892, Hayti. 
(31.) 1893, Nicaragua. (32.) 1893, Chili, April 10. (33.) 1895, Ecuador. (34.) 1896, 
Hayti, Feb. 3. (35-) 1896, Ecuador, March 12. 
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ious to the authority of the government under which they dwell.” 
And he refused to see any insult to our flag in the arrest of the 
refugees within the consulate. ‘“ The flag had been unwarrantably 
used.” (Peru.) 38. In 1854, on a demand that all refugees should 
leave the republic, our minister to Peru insisted that foreign lega- 
tions were “entirely exterritorial,” and that the right in question 
had been officially recognized and constantly respected by all the 
governments, since the independence of Peru, within its borders. 
4. In 1855, Mr. Marcy repeated his instructions of 1853 almost ver- 
batim in a case arising in an American consulate in Nicaragua. 5. 
In 1859, the United States consul in Valparaiso, Chili, undertook 
to protect certain political refugees. His house was attacked by 
soldiers, the refugees taken, and his “exequatur” recalled. Sec- 
retary Cass instructed our minister resident, “ The existence of a 
usage of asylum such as you mention would go far to induce this 
government to require the restoration of Mr. Trevitt’s exequatur.” 
It seems, however, that the exequatur was not restored. The vio- 
lence of the entrance effected seems to have been uppermost in 
Mr. Cass’s mind. 6. In 1865, our minister to Hayti was instructed 
that consuls have no right to harbor political refugees, and there 
could be no cause of complaint if refugees so harbored were to be 
taken from the consular abode. '7. In 1865, in Peru, occurred one 
of the most notable cases. In May, General Canseco took refuge 
in the American legation, where our minister refused to surren- 
der him, a position taken in common with the other ministers resi- 
dent. He soon after escaped, and was instrumental in the over- 
throw of the existing government when members of the defeated 
party in turn sought refuge. Mr. Hovey, a new minister, had by 
this time (December 20) succeeded Mr. Robinson, and refused to 
grant asylum, stating in contradiction to the French minister, who 
said, “Its benefits amply compensate for a fault inspired by the 
sentiment of humanity,” that “The houses of foreign ministers have 
become little less than the abode of criminals who flee from the 
vengeance of the law. . . . The practice leads to very evil conse- 
quences.” His position was expressly sanctioned at Washington. 
8. In 1867, in a conference of the various ministers to Peru, Mr. 
Hovey endeavored to have Peru recognized as a “Christian na- 
tion,” “the law of nations as relating to the question of asylum to 
be the same as practised in the United States, and the Christian 
nations of Europe.” He was strenuous in his endeavor to abolish 
the right, but the other ministers were united against him. But 
the Peruvian government finally declared that it “renounced its 
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right of her legations in other South American states to the said 
privileges, and denies the same to the legations of such states in 
Peru.” This seems to have effectually cleared the atmosphere in 
this country, for there is no subsequent record of Peru upon the 
books of the United States. 

9. In 1868, Washburn, minister to Paraguay, gave shelter to a 
number of political refugees, including two American citizens. A 
list of them having been furnished to the government, they were 
demanded, and the Americans seized as they were accompanying 
Mr. Washburn out of the country. They were subsequently re- 
leased upon demand of Admiral Davis, backed up by an American 
man-of-war. No complaint was made by Secretary Seward as to 
the refusal of the Paraguayan government to permit the contin- 
uance of the practice, but in his note of January 14th he said: 
“Your intention to afford asylum in the legation to those who 
may resort to it, save notorious criminals, as far as it can be done 
without compromising your neutral character, is approved.” 10. 
At about the same time, May, 1868, Mr. Seward was instructing 
Mr. Hollister, minister to Hayti: “We are prepared to accept 
your opinion that it is no longer expedient to practice the right of 
asylum in the Haytien republic. Nevertheless, we should not be 
willing to relinquish the right abruptly . . . nor any sooner, nor 
in any greater degree, than it is renounced by the legations of the 
other important neutral powers ... the exercise of the right 
should be attended with delicacy and no display of arrogance.” 
11. In the following year, Mr. Secretary Fish, who gave our policy 
a strong impetus in its present direction, began to take a more 
radical position. He says to Mr. Bassett at Hayti: “While you 
are not required to expel . . . you will give them to understand 
that your government cannot assume any responsibility for them, 
and especially cannot sanction any resistance by you to their arrest 
by the authorities for the time being.” 12. In 1870, Mr. Hudson, 
minister to Guatemala, refused to give refuge to one Granadas, 
at that time eluding arrest for rebellion, but upon the overthrow 
of the government and the rise of Granadas, he extended the pro- 
tection of the legation to all parties ; whereupon the United States 
government gave answer: “Your efforts to protect life and pro- 
perty meet with the approval of this department.” 13. In 1871, 
Duenas, the deposed president of Salvador, took refuge at the 
American legation, whence he was later surrendered upon the 
guarantee that his life would be spared, and with his own assent. 
Mr. Fish regarded the assent as a necessary element in the case, 
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apparently thus claiming the right to retain the refugee. He sub- 
sequently called upon the government to respect its promise of . 
immunity. 14. In 1872, American consuls in Hayti protected 
refugees without comment from the government, under a “ wise 
discretion and avoidance of misunderstandings.” 15. In 1873, 
Mr. Fish regarded the invasion of the consular office at St. Marc 
an international discourtesy requiring an emphatic protest and a 
demand for decided redress, but did not make any claim on account 
of the fugitives arrested. The year 1875 was prolific of trouble 
for our ministers in Bolivia and Hayti, in both of which countries 
mushroom revolutions and counter-revolutions sprung up. In 
Bolivia four different instances arose (cases 16, 17, 18, 20), while 
in Hayti our legation was in a state of siege from May I to Octo- 
ber 5 over the case of General Boisrond Canal, the “ piéce de re- 
sistance,” under this head, of American diplomacy. 16. Minister 
Reynolds, at La Paz, on January 19, congratulated himself that 
“no harm has come to any one that asked asylum in this legation.”’ 
17. On February 20, he refused asylum to those “connected with 
the late mutiny, knowing well its character, wherein many murders 
were permitted in cold blood,” but allowed two political refugees 
to remain who filed statements that they had not been in arms. He 
also assured the Bolivian government that “under no circum- 
stances could I permit an unfriendly or hostile act toward the con- 
stitutional government of Bolivia by any one under the protection 
of the flag.” 18. Upon March 20, he refused asylum to further 
insurgents on the ground that “they were criminals to be tried for 
incendiarism and murder in the attack upon the imperial palace,” 
while, October 5 (case 20), he refused General Suarez, who claimed 
to be a political refugee, not “knowing. for what he was sought to 
be arrested or charged,” which position was approved at Washing- 
ton. 

19. In Hayti, May Ist, there was a scene of wild disorder. _ IIle- 
gal arrests had been ordered for three leaders of the opposition 
party ; they, fearing that the arrests were made as cover for assas- 
sination, resisted. Two were killed, but General Boisrond Canal 
fought his way with two relatives to the country house of Minister 
Bassett, where were three other Haytien gentlemen spending 
Sunday with the minister. All of the refugees in the legation were 
demanded, martial law was proclaimed, the whole town was in an 
uproar, 1500 soldiers were posted around the premises, and threats 
of incendiarism were made. The minister refused to give a list of 
the fugitives, asserting that this was a courtesy given in the past 
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only to expedite the embarkation of refugees, and not to furnish 
ready identification for a trumped-up indictment. The Haytien 
government insisted that the refugees were guilty of criminal acts, 
while Minister Bassett was equally positive (in which opinion the 
diplomatic corps agreed) that the fugitives were only political 
offenders, and the arrest was intended as a coup d’étdt. Ingress 
and egress at the minister’s home was blocked, and the continued 
noise made by the armed forces rendered rest impossible. While 
Mr. Bassett protested against this outrageous treatment, the Hay- . 
tien government took an appeal through their minister at Wash- 
ington to Secretary Fish, and upon September 27th, after a state- 
ment by Secretary Fish that the continuance of the indignities 
would be considered an unfriendly act justifying the visit of a war- 
ship, it was agreed that the refugees should be embarked for 
Jamaica upon surrender to the Haytien officials. During the 
course of correspondence the following extracts are of importance: 


“T shall receive and protect, as I judge best, in my legation, any and 
every person who may apply.” (Stuart, British Minister.) “I do not 
see how we can ignore it in the face of the practice which has existed 
here for seventy years. The right of asylum has never been renounced 
by this government, and it practically has refused to assent to its discon- 
tinuance. . . . The Haytien plenipotentiary would not agree to having 
the exercise of this right taken away from even our consulates in the 
inferior ports.” (Minister Bassett to Secretary Fish.) “These men are 
considered as being on the territory of the United States and under its 
protection. I guarantee that they will in no way affect public order 
while they remain here.” (Minister Bassett to Mr. Excellent of Hayti.) 
‘Since the custom is tolerated by the other powers... we are not 
disposed to place the representatives of the United States in an invidious 
position by positively forbidding them to continue the practice. . . . You 
have repeatedly been instructed that such a practice has no basis in 
public law, and is believed to be contrary to sound policy. The course 
of other states in receiving political refugees is not sufficient to sanction 
a similar step for us. . . . However, it is not expedient that the refugees 
should be given up. . . . No matter what our disposition to receive rea- 
sons to palliate or justify, it is still in the power of the Haytien govern- 
ment to refuse to be satisfied. . . . It is to be regretted that you allowed 
your partialities and humanity to overcome that discretion which you 
were expected to exercise.” (Secretary Fish to Minister Bassett.) 
“The practice has been to tolerate the right in countries of Spanish 
origin . . . the practice has never addressed itself to the full favor of 
the government. . . . This government is not by itself and independently 
disposed to absolutely prohibit its diplomatic representatives from grant- 

17 
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ing asylum in every case. They may exercise the prerogative under 
their own responsibility. . . . We would prefer, therefore, not to formally 
assent to the ‘ propositions you make for its abolishment’ without ascer- 
taining the views of other governments.” (Secretary Fish to Mr. Preston 
[ Hayti].) 

21. In 1877, General Arce took refuge in an American consul- 
ate in Mazatlan, Mexico. Notwithstanding our consul announced 
that he was under his protection, the refugee was forcibly re- 
moved. Minister Foster called attention to our discouragement 
of asylum, but claimed that the act was in bad faith after the assur- 
ance by the Mexican government of its respect of the protection. 
The matter does not further appear in the reports. 22. In 1878, 
Minister Langston, after giving the names of certain refugees 
rebelling against the Canal administration, secured their embarka- 
tion with the consent of the Haytien government. The diplo- 
matic corps had agreed not to deliver up any one desiring refuge. 
23. In the following year in the revolution of that season, Bois- 
rond Canal, who had, subsequently to his asylum in 1875, returned 
and been chosen President, abdicated and claimed again the right 
of asylum, this time upon a British war vessel. At this time 
Secretary Evarts thus instructed Langston: “The practice has 
become so deeply established as to be practically recognized by 
whatever government may be in power, even to respecting the 
premises of a consulate, as well as a legation. This government 
does not sanction the usage, and enjoins . . . the avoidance of all 
pretexts for its exercise ; while indisposed from obvious motives of 
common humanity to direct its agents to deny temporary shelter 
to any unfortunates threatened with mob violence, it will not coun- 
tenance any attempt to knowingly harbor offenders against the 
laws.” 24. Feb. 23, 1885, a controversy arose with the Colombian 
government over the protection afforded a wealthy citizen in the 
Argentine legation, and Minister Scruggs delivered himself of the 
following : “To make the exemption of the minister the more com- 
plete, the fiction of ‘exterritoriality’ has been invented, whereby, 
though actually in a foreign country, he is supposed to remain 
within the territory of his own sovereign.” This view was straight- 
way disavowed by Secretary Bayard, who stated that the argu- 
ment deduced from this phrase as a basis was utterly fallacious. 
25. Nov. '7, 1885. Mr. Bayard to Mr. Thompson, minister to 
Hayti: “If, as a custom, the practice prevails, the exercise by 
Americans could not be deemed exceptional, and we should cer- 
tainly expect such privileges as would be accorded other powers. 
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But we claim no right or privilege of asylum, but discountenance 
it.” 26. The same statement was repeated in 1888 for the bene- 
fit of Consul Goutier, for whose instruction it was given in 1885, 
since he again stated that American consulates did not recog- 
nize the privilege of asylum; and (27) to Mr. Douglass in 1890, 
when the ubiquitous and pyrotechnic General Boisrond Canal, in 
the shift of fortunes, was again a compulsory guest, this time at 
the British legation, other persons having sought our shelter. 28. 
In 1890, in the Barrundia case, where Minister to Guatemala 
Mizner permitted the authorities to go aboard the U. S. vessel 
Acapulco after a political refugee, Secretary Blaine, on page 138, 
Foreign Relations Reports for 1890, urges that the exception to 
the general doctrine as to asylum has been maintained uniformly 
in South and Central America. ‘No nation could acquiesce in 
the sudden disregard or heed a demand for the peremptory aban- 
donment of a privilege sanctioned by so general a usage.” . . 
“Even more powerfully do these causes operate to secure a refuge 
on foreign vessels.” And, on page 135: “The most extreme 
writers hold it part of every nation’s independence to grant asylum 
for those sought to be prosecuted for their political acts.” Ques- 
tions as to the right of asylum upon American ships also arose in 
1891 in Salvador, 1892 in Venezuela, and in numerous other in- 
stances, but the principles involved are apart from the present 
subject. 

29. On the 29th of August, 1891, upon the defeat of the gov- 
ernment forces in Chili, Minister Egan threw open the doors of 
the American legation to some eighty refugees, among them the 
family of the defeated president, Balmaceda. Nine days previ- 
ously he had sheltered some of the revolutionists against the oppo- 
sition of the then government, which threatened to search the 
legation to discover them. Police were placed about the legation 
to arrest all persons entering or leaving the premises. This was 
on the 30th of August, and they were not withdrawn until Janu- 
ary 12, 1892, when Mr. Egan succeeded in embarking those that 
remained with him, after an expense of some $5000 for their enter- 
tainment, as he states in his dispatch of November 16th. The 
Chilian government charged that the legation was a hotbed of con- 
spiracy against the state, an allegation which met with a strenuous 
denial from Mr. Egan, but the feeling which was worked up by 
the sheltering of the fugitives led to the outbreak against the 
“ Americanos,” crew of the Baltimore. Although ultimately giving 
the refugees permission to leave the country, the Chilian govern- 
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ment protested to the last that it could consistently grant no “ safe 
conduct.” Owing to the Baltimore incident of October 16th, these 
matters were completely swallowed up in the more trying compli- 
cations, and little appears from the state department either con- 
firming or negativing Minister Egan’s attitude in this respect. All 
that there is appears confirmatory of even Mr. Egan’s advanced 
position :— 


“The government of the United States is prepared to consider in a 
friendly spirit the question as to whether asylum has been properly 
given, . . . but it cannot allow to pass without firm protest the evidence 
of disrespect toward its minister. The right of asylum having been 
tacitly if not expressly allowed to other foreign legations, and having 
been exercised by our minister with the old government in the interest 
and for the safety of the adherents of the party now in power, the Presi- 
dent cannot but regard the application of another rule as the manifesta- 
tion of a most unfriendly spirit. The utmost precaution must be taken 
to prevent any abuse of the privilege of asylum.” (Secretary Wharton 
to Minister Egan.) “I thank your excellency for the recognition which 
you concede to this legation of a principle which forms an integral part 
of the international practice of my country,—to grant asylum to the 
refugees of a political character who seek the protection which civiliza- 
tion and humanity counsel. . . . The refugees are virtually in foreign 
country [October 17th], and the decree of the minister of justice [subject- 
ing the refugees to the judicial power of Chili] cannot destroy the usages 
and customs that are international, nor reach the persons who are in 
the legations and beyond its jurisdiction. ... Therefore the govern- 
ment is at perfect liberty to concede the safe conducts [citing Chilian 
instructions at Lima in 1866, and the statement of the Chilian delegate 
at a congress at Montevideo in 1888], which is a necessary adjunct of 
the right of asylum. It is absurd to consider that the right of asylum 
should be made a mockery by converting the legation into a permanent 
prison.” (Minister Egan to Sefior Matta.) 


Sefior Matta contended that safe conducts could not be asked 
as a matter of right, but only as an act of “courtesy and the spon- 
taneous will of the government,” and that he could not grant the 
same after having indicted the refugees as offenders against the 
laws of his country. He further contended that, as the right of 
asylum extended only to the premises of the minister, the con- 
stant surveillance was justifiable when done upon the by-roads and 
streets leading to the legation. 

A few minor cases complete this historical résumé : — 

30. Jan. 7, 1892, two refugees in Hayti, after asking asylum of 
Minister Durham, sought refuge in the French legation ; Mr. Blaine 
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said, “Practice discountenanced.” 31. In 1893, Secretary Gre- 
sham cordially approved Minister Baker’s refusal to shelter a 
Nicaraguan revolutionist. 832. April 10, 1893, Minister Egan 
became again embroiled in a difficulty in sheltering leaders of the 
revolutionary party, for whom the public prosecutor had demanded 
the sentence of death, but who had not been tried. The matter 
was referred in a friendly way to Washington. Ultimately, it was 
decided that there was no right of shelter, since, besides the polit- 
ical offenses charged, the refugees were under indictment for 
“sedition, riot, insurrection, and mutiny,” prior to the political 
disturbance upon which they took refuge; and, upon assurance 
of civil trial and protection from violence, Minister Egan was in- 
structed to require them to leave the legation. “You are not 
authorized to protect refugees against police officers for violation 
of laws.” 83. Sept. 1, 1895, General Savasti, in command of the 
government forces of Ecuador, was defeated, and, sick and wounded, 
made his way to the American legation. Minister Tillman, during 
the month preceding, had refused all applications for asylum, but 
upon the overthrow of the government and the abandonment by 
the administration of the public offices, his legation became full of 
men, women, and children, while the defeated general also found 
a refuge therein. His entire course was approved by Secretary 
Olney. He considered that the shelter given was not in the nature 
of an asylum; that when there is no government it is proper to 
protect lives from violence, but that upon the reéstablishment of a 
central government it is no longer justifiable to afford refuge to 
those whom that government demands. “ Asylum can find excuse 
only when tacitly invited and consented to.” 34. On Feb. 3, 
1896, Minister Smythe sent the following message: “ Protection 
asked by a political suspect denounced by the government. To-day 
I ask the ‘usual courtesy’ to place him on some outgoing vessel.” 
This was answered February 18th by Mr. Olney in the following 
caustic manner : — 


“No right to protect such persons by harboring them or withdrawing 
them from the territorial jurisdiction of their sovereign is or can be 
claimed on behalf of the diplomatic agents of this government... . 
Your request for the ‘usual courtesy’ is not understood. ... If the 
Haytien government should exercise its evident right to refuse you such 
permission, you would be placed in a wholly indefensible position. The 
‘usual courtesy’ of which you speak appears to be only another name for 
the practice of that form of alien protection . . . which this government 
condemns. Whatever the result of your request, notify the refugee that 
you can no longer extend to him your personal hospitality.” 
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85. The American legation in Ecuador in March, 1896, occu- 
pied but a part of a certain building, —the upper floors. One 
Colonel Hidalgo was concealed in the rear of the building, but 
outside of the part occupied by the minister. Finding that he 
could not escape, he requested Minister Tillman to tender his‘sur- 
render upon promises of kind treatment and a fair trial. Mr. Olney 
said : — 

“You are responsible only for Such part of your premises as you may 
actually rent and occupy, and, while you will neither invite nor tolerate 
abuse of your individual habitation as a refuge for evil-doers or suspects, 
you cannot permit any inference that you are to be regarded as account- 
able with respect to the other part of the building.” 


This statement following, as well as a repetition of the language 
used in 23, supra, was allowed by Secretary Olney to pass without 
comment :— 


“Under international law, the legations are regarded as asylums for 
persons pursued by mob violence, but not for conspirators when they 
may be demanded by regular proceedings from proper officials.” 


PRINCIPLES INVOLVED. 


From a legal standpoint alone, omitting for the present all 
questions of humanity and of practical policy, there are two 
grounds upon which the practice of asylum has been sought to be 
justified: I, Exterritoriality. II. Acquiescence and Usage. 


I, 


Secretary Bayard touches the heart of the whole matter when, 
in his letter of 1885, to Minister Scruggs, of Colombia, he states 
that the whole question of asylum has been much obscured by 
treating as a matter of fact a mere figure of speech. 

From the earliest times it has been considered necessary to 
grant to an ambassador residing in a foreign state certain legal 
immunities. Accordingly he has been exempt from the operation 
of the local law as respects his person, his family, his suite, and, 
for the most part, as to his residence — this upon the two grounds 
of courtesy and convenience. To embrace within one general 
phrase the whole circle of his immunities, as well as to include the 
right contended for him of judicial control over his premises, and 
to emphasize the nationality of his children born while abroad, the 
term “exterritoriality” came into use. By this figure of speech 
the idea became implanted that, although the minister selected his 
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domicile within foreign territory, yet by that selection his resi- 
dence lost its former character and came pro tempore under the 
control of his sovereign as part of his territory. That this view 
involved but an imperfect conception of the true principles, and 
unwarrantably limited the idea of sovereignty of the accredited 
state over its own dominions, is to-day admitted, but with this 
comprehensive figure of speech taken as a basis, and accepted as 
a fact, it followed as a logical sequence that the minister’s house 
could not be invaded by the government upon any pretext, any 
more than could the capital of the state from which he was sent. 
Consequently, if any one escaped to the asylum of the legation, it 
lay within the power of the ambassador, doing justice according to 
his own peculiar views, to say whether or not as a matter of cour- 
tesy (the courtesy thus became transferred to the wrong side of 
the account) he would surrender the refugee to the government 
from which he was fleeing, but he would admit of no right lying in 
the local government to demand the fugitive. The man was within 
the territory of a foreign power, over which the local jurisdiction, 
a priori, could not extend; and although the extreme absurdity of 
extradition was probably never claimed, yet, in some of the nego- 
tiations carried on between the countries from time to time in- 
volved, striking analogies to this process are to be found. This is 
the doctrine of asylum developed to its extreme limits. 

Evidence of the presence of this idea in our diplomatic corre- 
spondence may be found in cases 3, 8 (wherein the French minis- 
ter, M. de Lesseps, said that it was necessary “ before all things to 
save the principles of inviolability and exterritoriality”’), 9, 19, 24, 
28, 29, supra. In only one, z. e. 24, of these instances did it meet 
with the express disavowal of our government, although it is im- 
possible, upon reading through our diplomatic correspondence in 
its entirety, to believe that the United States government sanc- 
tions, or ever has sanctioned, or even recognizes, the doctrine of 
exterritoriality as thus applied. Our government holds that its min- 
isters, their families, their suites, their servants, and their resi- 
dences, are to be accorded all the rights of personal immunity that 
have been granted diplomatic representatives at all times, so far as 
may be necessary to their comfort and convenience, but this is a 
far different thing from saying that this immunity stretches to such 
an extent as to allow a minister to set up in the midst of another 
nation an independent sovereignty of his own which cannot be 
entered save by an unfriendly act. He may well be granted the 
privilege of seeing that justice is done upon those members of his 
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household, who by their official relation stand upon a similar basis 
with himself, — he may insist upon the prerogative of redress among 
them, perhaps; but this, too, is a far different thing from saying 
that a citizen of another country may, by simply passing the portals 
of his door, place himself in the same position as the dona fide 
members of his suite. Besides, good faith would seem to require 
that his household be kept above suspicion, and that it should-at 
all times be open to the view of the accredited state ; his tenure 
there is dependent upon the will of the sovereign to whom he is sent, 
and his rights rest, therefore, upon that sovereign’s courtesy, not 
upon some quasi-temporary soil ownership. Personal immunity is 
too small a cloak to stretch over as a defence to shield from the 
operation of a local law a citizen of the country granting him this 
immunity. Simply stated, the idea is too broad; it takes too much 
as proved ; the territory of the legation is not the territory of the 
legate-nation. 


II. 


Premising, then, that there is no legal basis from principle to 
justify the doctrine of asylum, we come to consider the question 
of acquiescence and usage as affecting its practice. Thus: Minis- 
ter Bassett speaks of the existence of the custom for seventy years 


in Hayti (case 19, 1875). The Minister of Brazil (case 7) states 
that the “right had been officially recognized and constantly 
respected by all the governments in Peru since its independence.” 

The usage seems to have grown up entirely in recognition of the 
instability of the various governments of the smaller American coun- 
tries and the ardent vengeance with which each political suspect or 
revolutionist was hunted out when his faction was defeated. Some 
writer calls Peru “that classic country of revolution,” and Mr. 
Seward speaks of the “chronic condition of rebellion” throughout 
Spanish America. In such a state of affairs it was no wonder that 
each ephemeral president and his cabinet felt a personal interest 
in maintaining a custom to the existence of which he might owe 
his life on the morrow. It was but natural that men should wish 
to preserve a retreat for themselves in such kaleidoscopic coun- 
tries, where the conspirators of Monday might form the govern- 
ment of Tuesday, and the statesmen of the morning might be but 
outlaws in the afternoon. Thus we find (case 19) Minister Bassett 
stating: “The right of asylum has never been renounced by this 
government (Hayti), and it practically has refused to assent to its 
discontinuance. . . . The Haytien plenipotentiary would not agree 
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to having the exercise of this right taken away from even our con- 
sulates in the inferior ports.” True, each government that hap- 
pened to be in power for the time being would demand that any 
fugitives then in shelter should be surrendered, but it preferred 
always to predicate its request upon some ground which still recog- 
nized the existence of the custom, but contended that the present 
case was without the pale of its proper exercise.! 

Thus it is that to-day, so far as now appears, there is but the 
one country of South America in which the custom is not recog- 
nized, z. ¢. Peru (case 8), while Great Britain has discarded the 
privilege with reference to its consular offices in Hayti.2 The 
United States, “while discountenancing the custom, is indisposed 
to deny temporary shelter to any unfortunates threatened with mob 
violence” —an indisposition broad enough to protect almost any 
fugitive that may apply when fleeing as a political refugee. 

Apart from questions of humanity, the chief basis of our atti- 
tude has been that this government wishes no “invidious distinc- 
tion to be made against its ministers.” (Case 29.) So Secretary 
Seward, May 1, 1868, “nor relinquished any sooner, nor in any 
greater degree than it is renounced by the legations of the other 
important neutral powers.’ Although Mr. Fish says inconsist- 
ently (in case 19), ““The course of other states in receiving polit- 
ical refugees is not sufficient to sanction a similar step for us.” 
And a few days later he blows cold again by saying, “ We would 
prefer, therefore, not to formally assent . . . without ascertaining 
the views of other governments.” ® 

We thus reach a conclusion that, owing to the long continuance 
of the custom and the acquiescence therein of the local govern- 
ments, the nations of the world in general and the United States 
in particular, notwithstanding its qualified denunciation, while dis- 
avowing the usage in legal theory, will claim under certain con- 
ditions the quasi-right of being accorded the same privileges 
of asylum as have hitherto been granted in Central and South 
America. And until an express renunciation by the particular 
state in question, as by Peru in 1867, or a general agreement 
among the powers to cease the practice, the question is liable to 
repeatedly reappear in diplomatic correspondence. 

Just what are those conditions under which the United States 
will again claim protection for refugees, and what the attitude of 





1 As in cases 7, 19, 29, 32, and 35. 
2 Cf. Foreign Relations Reports, 1875, p. 682. 
8 Fish to Preston, case 19. 
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the government has been in the past, will more clearly appear by 
re-subdividing the cases cited into groups classified by some sim- 
ilar circumstances, and by first viewing the subject generally in 
the negative light of certain 


LIMITATIONS. 


In earlier times, the reverse of the present position was held in 
reference to the question, “‘Who may rightly seek the privilege of 
asylum?” Martens, in 1789,! declared that asylum was allowed 
for private crimes, but not for political refugees if their surrender 
were demanded. Vattel considered that it might be allowed to 
those who “often prove to be unfortunate rather than criminal,” a 
status so difficult of ascertainment in the heat of the circum- 
stances attending the request for asylum as to mean little unless 
it means political offenders. At any rate, to-day the privilege is 
confined to political refugees, and our state department entirely 
disavows any protection afforded to mere criminals.? . . . Just who 
are “criminals,” however, and hence should be surrendered, has 
been a difficult nut to crack, and has been a matter of conten- 
tion in some of the important cases (as in 9, 19, and 32). The 
government has apparently construed the question leniently, and 
has usually given the benefit of the doubt to the refugee, if the 
popular passion seemed great or the country in a general uproar. 
Such things have been left to the discretion of the minister upon 
the scene, who better could judge of the temper of the people and 
the real reason back of the demand for the fugitive; in all save 
(case 32) Minister Egan’s second imbroglio. One can see in this 
latter decision a concession given to Chili to smooth the ruffled 
feathers of 1891. In this case the department seemed over-anxious 
to make the offenders out as criminals rather than outwitted poli- 
ticians. They were indicted for “sedition, riot, insurrection, and 
mutiny.” If this is a criminal charge it is rather equivocal, and 
has all the look of a mere political indictment. 

The fact that a prior trial has been had and a conviction ob- 
tained for political wrong-doing before the refuge has been sought 
should be a reason for the surrender of the fugitive, since the cus- 
tom has arisen mainly for that temporary protection until passion 
should subside and a fair hearing be granted. If that trial has 
been already had there seems no reason why this desideratum is 





1 Polson, Law of Nations, sec. 32. 
2 See cases 7, 9, 17, 18, 19, 20, 23, and 32. 
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not already obtained. That a mere indictment had been had for 
prior criminal acts, although the refugees had been guilty of sub- 
sequent political offences, was considered sufficient reason for the 
surrender of the Chilian fugitives in case 32.1 Quite different is 
the trial “ par contumace” while the refugee is still under the lega- 
tion roof, which appears in the extended reports of case 1g. Mr. 
Moore? contends that such a proceeding is entirely warrantable, 
but in view of the fact that it is easily liable to abuse, the suspi- 
cion with which Minister Bassett looked upon the same doubtless 
justified our government in its refusal to surrender the refugees, 
upon the ground of their being proved enemies in a trial where 
they were not present to defend.® 

An obvious limitation is that the right is confined to the pre- 
mises of the legation itself. Boisrond Canal took refuge in the 
country home of Mr. Bassett, but since the minister was then 
occupying it as his personal residence, no question was raised. 
The continual annoyance in ceaseless shouting and the interrup- 
tion of free passage which Mr. Bassett here suffered, as also Mr. 
Egan, in case 29, were unjustified, although they did take place 
beyond the bounds of the legation, in the streets and roads sur- 
rounding it. We were doubtless justified, despite Mr. Matta’s 
reasoning, in treating these acts as wanton insults. As Mr. Egan 
tersely put it: “It is absurd to consider that the right of asylum 
should be made a mockery by converting the legation into a per- 
manent prison.” An unjustified use of his personal immunity was 
made by the Argentine minister in Colombia in 1885, in remov- 
ing his effects to the home of the person sought to be arrested, 
and there protecting him. A legation can scarcely be the ambu- 
latory thing he sought to make it. The Hidalgo matter in 1896 
(35) shows the narrowness with which it is proper to construe the 
limits of the legation. 

A considerable amount of the irritation in the two principal - 
cases, 19 and 29, was caused by the belief of the local govern- 
ments that the refugees were communicating with their partisans, 
and that the legation was thus but the centre and fountain-head of 
the opposing propaganda. There seems to have been no real 
ground for that belief in the Haytien matter, and little room for 
the same in the Chilian controversy, in view of the fact that sev- 
eral hundred police constantly patrolled the legation premises. 





1 See, also, case 29, semd/e, as a reason for refusing safe-conducts. 
297 P.. 3. O. ps 220; 
8 Cf also, Foreign Relations Reports, 1891. 
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So, also, it was claimed by the Haytien government that the refu- 
gees retained arms and ammunition in their possession, an allega- 
tion flatly denied by our minister, who stated the position of our 
government to be that it “‘ would never tolerate any act of a hostile 
nature on the part of any refugee within the legation, while it is 
absurd to suppose that the official residence of the minister of a 
friendly foreign power is to be made an arsenal for the storing of 
arms and ammunition, or become the basis of operations against the 
existing government.” 

Another limitation ordinarily found in the granting of the priv- 
ilege is that the minister furnishes upon request a list of the 
refugees. Such was the case ing, 17, and 21. Minister Bassett’s 
refusal in 1875 to do so seems entirely satisfactory, for the true 
basis for furnishing the list seems to be the one he gives, 2. e. 
to facilitate the embarkation of the refugees. The granting of 
the list appears to be a manifest courtesy, but not a requisite, save 
in making out safe-conducts and in preparations for departure. 

Having seen that both writers upon international law and gov- 
ernments at large discountenance any legal theory of asylum, 
and maintain it only in a certain limited sphere, upon limited condi- 
tions, and predicate their attitude then only upon past usage, we 
now look to see whether or not the policy of continuing the prac- 


tice be not, like the theories that gave it birth, entirely fallacious. 


“ The practice of giving asylum has been and still is a prolific source 
of revolutions in and the instability of South American republics. The 
traitor feels assured that if he fails in his rebellion he has only to flee to 
the house of the minister, where he is protected with tender solicitude. 
Thus encouraged, he launches recklessly into his schemes, and the coun- 
try is kept in continual commotion.” (Minister Hovey, Peru, 1866.) 
“One of the greatest difficulties which a foreign minister has to meet 
here grows out of the mistaken notion that legations are ‘cities of 
refuge’ where every class of law-breakers is safe from arrest. So gen- 
eral is the misunderstanding that a thief or a deserter or an assassin con- 
siders himself safe if he can secure admission by force or fraud into a 


building occupied by a foreign minister.” (Minister Tillman, Ecuador, 
1896.) 


These quotations show clearly the abuse to which the practice 
is liable and which seems its necessary adjunct, and, in confirmation 
thereof, may be stated again the cases of Boisrond Canal, three 
times a refugee, who returned as president three weeks after his 
embarkation from our legation, and those of Canseco in Peru and 
Granadas in Guatemala, each of whom owed his quickly subsequent 
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presidency to his timely American shelter. Every fact that ap- 
pears in the reports bears out the statements cited above, and 
though the question is a complex one, it may well be doubted if 
the humanity which prompts the shelter of refugees is in the long 
run humanity at all, but is not rather the cause more than the 
subsequent of the turmoil of the Spanish states. It is scarcely 
to be denied that “the practice tends to the encouragement of 
offences for which asylum may be desired.” Add to this the 
expense and trouble entailed upon the ministers in granting the 
privilege, and the constant irritation engendered whenever its 
exercise is called into play, and we may well question whether 
stability will not be fostered and justice better secured by leaving 
the states in question to work out their own salvation in their own 
way ; to apply to the Spanish American states what a great writer 
on international law, Merlin, has stated in general: ‘“ What, then, 
is the proper way to end all disputes with regard to the right of 
asylum? It is to return to the general principle which we have 
laid down ; it is to acknowledge positively that this so-called right 
is only an abuse, an outrage against the sovereign authority, and 
that no consideration should cause it to be tolerated ;” or, as Philli- 
more has called it, “a monstrous and unnecessary abuse.” 


THE COURSE OF THE UNITED STATES GOVERNMENT. 


While our government in several of its dispatches asserts that 
its course has been marked by consistency, it is warrantable to 
reach an opposite result by reading through its own utterances. 
While there runs through the instructions a certain similarity of 
phrase, yet we must conclude that the main end of the govern- 
ment has been to keep out of difficulties, and that it is impossible 
to tell in just what case a minister would be safe in granting the 
privilege, although he is yet not forbidden to do so by the tenor of 
his instructions. Nowhere is this more strikingly illustrated than 
in our attitude regarding consular protection. In cases 2, 4, 6 it 
was positively stated that no such usage existed, while in case 5 
(six years previous to case 6) it was practically conceded that there 
was such a custom. In 1872 (case 14) cases 2, 4, and 6 were dis- 
regarded and 5 followed, and in the following year, case 15, the 
inference was that the department’s wrath was roused not by the 
surrender of the fugitive, but by the violence of the entry. Case 
21 inclines to the negative view of 6, and the department in its 
latest utterances, in 25 and 26, comes out unreservedly that lega- 
tions and consulates stand on the same footing. How any claim 
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for consistency can be maintained in a record of this sort (no, no, 
yes, no, yes, no, no, yes, yes) is inconceivable. 

It is only by dividing the cases into four groups that order can 
be found in the decisions made, although it is to be admitted 
that the general course has been to deprecate the practice. 


A. 


CASES WHEREIN ASYLUM HAS BEEN REFUSED. 


In all of these instances save the last, the Barrundia episode, 
the government has unqualifiedly approved the action of the repre- 
sentatives of the United States in refusing asylum. The last- 
named case must stand upon precedent as a mistake of Mr. Blaine’s, 
for it is the only case in the history of our diplomacy where a min- 
ister was censured after refusing shelter. Certain different ques- 
tions of course arise, since the affair took place upon a vessel in 
harbor, but Mr. Blaine’s whole argument is permeated with the 
view that “the abandonment of such a privilege” cannot be ap- 
proved. He says nothing in regard to the discretion of the min- 
ister in such cases, which seems to be the keynote of the standing 
instruction to ministers as found in case 23. (For absolute con- 
tradiction cf. cases 28 and 34.) 


B. 


CASES IN WHICH INSTRUCTIONS ARE ASKED AS TO FUTURE 
ASYLUM. 


The real place to look for the policy of our government is in its 
instructions, based not upon a case then pending, but upon its di- 
rections for future guidance, since then the doctrine may be found 
untrammelled by any of the complications of an actual difficulty. 
The two earlier cases, I, 6, are to the effect that asylum is improper 
if there be objection to its exercise. Then follows the long list of 
instances? which show the steady theoretical policy of the country 
(apart from the decision of actual cases) from 1868 to 1890. The 
meat of these instructions is that mentioned before (page 131) :— 


“While discountenancing the custom, the United States is indisposed 
from obvious motives of humanity to deny temporary shelter to any 
unfortunates threatened with mob violence.” 





1 These are cases 7, 8, 17, 18, 20, 30, 31, and 28. 
2 Cases 10, II, 23, 24, 25, 26, 27. 
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The latest extended and crushing utterance on the subject, Mr. 
Olney’s, case 34, can be reconciled with the foregoing by assuming 
that the state of public peace was tranquil at the time, 2. ¢. that we 
are to put the emphasis on the word moé in the instructions 
quoted. He tells the minister that he has placed himself in an 
“entirely indefensible condition.” Mr. Olney’s savage rejoinder 
seems cruel when we find that one month later he tacitly recog- 
nizes the usage as existing in Ecuador. 


C. 


We do not find unanimity in those cases wherein asylum has 
been granted, but slight difficulty has arisen, and the matter has 
been referred for comment. The general tendency has been in 
this situation to approve the action of the minister with instruc- 
tions to “be more careful in the future,” showing that we would 
prefer to be humane if we could do so without raising too much 
disturbance, but yet that we wish to keep ourselves free to dis- 
avow any act in the future or to justify a refusal to grant shelter.! 
There runs through these cases the general Christian idea of pro- 
tection of life in times of passion and riot, or when the central 
government is paralyzed, the true limit of the “right.” Of the 
cases 2, 4, 15, 21, 32, and 34, in which such granting of asylum was 


condemned, although the difficulty was but a minor one, 2, 4, I5, 
and 21 may be distinguished as being consular cases, in which the 
rule is now changed ; 32, in that the government professed to be 
convinced that the men were criminals (this is the only instance 
in which men were actually turned out after having secured the 
asylum), and 34 upon the ground just pointed out. 


D. 


The last division of cases, 19 and 29, deserves a separate classi- 
fication only because of the great irritation under which they were 
decided. The matter of Boisrond Canal has been sufficiently com- 
mented upon before, and one is disposed to side throughout with 
Minister Bassett, to feel gratified that our government did not 
consent to the surrender of the refugee, and to feel disappointed 
that it was willing to state to the Haytien envoy that “ Mr. Bassett 
has thought proper to take the responsibility of harboring the 
persons referred to contrary to the wishes of his own government. 
This act has not been approved by this department, as it is not 





1 These are cases 3, 5, 9, 12, 13, 14, 16, 22, 33, and 35. 
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sanctioned by public law, though it is in conformity with prece- 
dents in that quarter.” 1 Again our department says, “ Although... 
you should not have received those persons, it was not deemed 
expedient to comply with his request” to set them at large.? 
The only reason that Mr. Bassett’s action was not disavowed 
entirely was the feeling that we must support our minister, in 
so inflamed a state of public mind, “for the honor of the flag.” 
It is difficult to see how Mr. Bassett’s position could have been 
any different under the instructions given to him subsequent to 
the imbroglio, had he received them in advance. His course was 
justifiable under the circumstances. Quite different was the gov- 
ernment treatment of Mr. Egan in Chiliin case 29. Al]though 
he went out of his way in affording opportunities for gratuitous 
insults and friction, and placed his arguments upon the untenable 
ground of exterritoriality, yet he was sustained and soothed through- 
out. His one strong position, that of having afforded shelter to 
the adherents of the now dominant faction, gave him an additional 
strength with the state department, and while the exigencies of 
the situation possibly required that our government should act 
with a firm hand, it seems a matter of regret to the impartial 
observer that some of the strong language used upon Mr. Bassett 
could not have been exchanged for some of the considerateness 
shown Mr. Egan. The latter’s statement that he had expended 
$5000 in the entertainment of the Chilian fugitives sounds badly 
in an American ear. 


HOW WILL ANY FUTURE DIFFICULTY BE DISPOSED OF ? 


Taking the strong denunciation of Mr. Olney as representing 
the present feeling, the following statements are possibly indica- 
tive of our future policy : — 

(2) The United States refuses to recognize that there is any 
right of asylum by the law of nations. 

(6) Yet, by long acquiescence and usage, in the countries of 
Spanish America, such a custom does exist. 

(c) This government is unwilling, acting independently, to as- 
sent to its entire abolishment, but expects the same privileges, if 
demanded, that are accorded the other powers. However, — 

(d) It believes that this custom, as practised in the past, is as 
bad in policy as it is erroneous in principle ; that it tends to aggra- 
vate those conditions which called it into being ; that it is subject 





1 Foreign Relations Reports, 1875, p. 739. 
2 Ib., p. 701. 
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to great abuse, which is apparently inseparable from its existence ; 
and that— 

(e) Its use must be limited to very narrow conditions within the 
careful discretion of the representative of this government, 

(f) While arefusal to exercise the privilege will never be looked 
upon with disfavor. 

(g) It can be granted only in case (1) there is mob violence 
threatened and imminent, or (2) when the existing government 
has been overthrown and the local law has given way to license 
and riot ; 

(2) And it can never be invoked to harbor criminals and offend- 
ers against the laws when demanded by regular proceedings from 
proper officials. 

(¢) Whenever the protection is granted, all munitions of war 
must be confiscated ; the refugees must be kept within the limits 
of the legation premises ; and all communication with outside par- 
ties must be strictly prohibited. 


This seems to be about as far as it is possible to curtail the 
“right,” or perhaps, until the civilization of the South American 
countries is farther advanced, about as far as is expedient. Within 
these narrow limits, if they are strictly adhered to, humanity and 
wisdom seem to have joined hands, and with a consistent course 
predicated upon the above gleaned principles, the so-called right 
of asylum should not in the future be the cause of any serious 
difficulty, although it is doubtful if it will for many years disappear 
entirely from the yearly records of the Department of State. 

Barry Gilbert. 
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James Henry Fisuer, LL. B., 1898, died on May 3, 1901, at his 
home in Denver, Colorado. He was an editor of the Review, and the 


Recent Cases of Volume 11 owe much to his ability and industry. One 
of the youngest members of the class, he was at the same time a most 
energetic and enthusiastic student, being singularly gifted with mental 
alertness and quick comprehension. He engaged in law practice in 
New York City, but ill health soon caused him to return to Colorado. 
His qualities of character and mind won the esteem of all who knew 
him, and cause their deep regret at his early death. 


THE RIGHT OF A BELLIGERENT TO LEVY CONTRIBUTIONS AND REQUISI- 
TIONS. — Since, through the assessment of taxes and in other ways, the 
inhabitants of the territory of one belligerent can be made to contribute 
to the support of that belligerent in its military operations, the rule has be- 
come established that enemy character is determined by domicil, not by 
allegiance. Zhe /ndian Chief, 3 Rob. 12, 22; Mrs. Alexander's Cotton, 2 
Wall. 404 (semble); Haggerty’s Case, Moore, International Arbitrations, 
2661, 2663. Hence a belligerent is required to show no more leniency 
toward foreigners in enemy territory than the laws of war require him to 
extend towards native inhabitants. Upon this ground the United States 
and Chilian Claims Commission has decided, in the case of Prevost v. Chile, 
that American citizens in Peru during the war between that country and 
Chile were entitled to no special privileges, and that, since one of the 
rights of a belligerent is to levy contributions and requisitions upon his 
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enemy, the respondent government is not required to make compensation 
for money and property thus taken from the claimants, as, without discrim- 
ination, from other inhabitants. The case seems to be the first in which 
the right to levy contributions and requisitions is considered, yet in decid- 
ing that such levies may be imposed upon resident aliens, as well as upon 
native inhabitants, the Commission is undoubtedly correct, and is sup- 
ported by the position of the English government in refusing to press 
against Germany claims of British subjects similar to the claim dismissed 
in the principal case. Calvo, Le Droit International, §§ 2250-2252. The 
decision is also supported by usage among nations. Moreover, the failure 
in some modern wars to exercise this right to its full extent has not been 
regarded as the growth of even an implied recognition that the right no 
longer exists. Hall, International Law, 4th-ed. 445. The practice of the 
Germans in France, where in six months the requisitions, in addition to 
large contributions, arerestimated to have amounted to $80,000,000, shows 
the extent to which the right may be stretched, and even such excessive 
practice has not led to a denial of the right to draw sustenance from the 
invaded country. 3 Revue de Droit International, 288, 331-337. The 
few writers who are opposed to the recognition of the right in question, 
base their objections upon the ground that the modern practice requiring 
the giving of receipts, or bons de requisition, implies a liability to make 
compensation. Receipts, however, serve merely as evidence of the 
amounts collected, and hence as a guide in making subsequent levies, to 
enable the government of the invaded country to reimburse its citizens, 
or to increase or diminish, according to which party is ultimately suc- 
cessful, the final indemnity to be paid. Hall, ut supra. 

In addition to the privilege of a belligerent to cast the burden of the 
war upon the enemy (Vattel, Law of Nations, bk. iii. ch. ix. § 165), the 
continued recognition of the right in question is to be supported upon 
grounds of policy and of necessity. For it is not always possible to fur- 
nish supplies from the home country, and regulated seizure by the au- 
thorities is infinitely preferable to the vandalism and pillage certain to 
result, if soldiers are not supplied. The reasons are especially strong 
where territory is under the control of a military occupant, who so far re- 
places the former sovereign that he is responsible for the protection of 
life and property in the district under his control. It is just, as well as 
necessary, that the expenses incurred in thus maintaining order should be 
borne by the inhabitants of the occupied districts, in the same manner 
as these inhabitants contributed towards the expenses of the de jure gov- 
ernment. Hence the occupant must have power to collect taxes, which 
commonly under such circumstances bear the name of contributions, or 
requisitions when imposed in kind. No greater liability for repayment 
should result than is ever borne by the sovereign, who imposes taxes for 
the public good. While, however, the exercise of the right, especially dur- 
ing military operations, may well be demoralizing, this result, in view of 
the practice during the century as well as of the practical unanimity 
among the authorities, is not sufficient, in the absence of an agreement 
among nations, to warrant a denial of the right to levy contributions and 
requisitions. The greatly increased expense and difficulty of carrying 
on a war is likely, moreover, to counterbalance the effect which the de- 
moralizing influence might otherwise have, so that a more extensive 
exercise of the right in future wars is by no means improbable. Bonfils, 
Manuel de Droit International Public, § 1208. 
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REVIVAL OF PRIOR WILL By REVOCATION OF ONE SUBSEQUENT IN 
Date. — There is much confusion in the law as to the exact effect of the 
destruction of a revoking will. The English common law, before the 
Wills Act, 1 Vict. c. 26, § 22, was based on the theory that all wills were 
ambulatory until the death of the testator, and that consequently a revo- 
catory will, revoked by the testator during his lifetime, had no effect on 
the prior will. Goodright v. Glazier, 4 Ban. 2512. The ecclesiastical 
courts, however, inclined to a different doctrine, holding that the question 
of revival depended wholly on the intention of the testator manifested in 
the destruction of the later will. Usticke v. Bawden, 2 Add. Ecc. 116, 125. 
The Wills Act in 1837 may be said to have settled the law in England 
that there can be no revival without a republication. A/ajor v. Williams, 
3 Curt. Ecc. 432. But in America, where the Statute of Frauds is more 
generally adopted, and where the influence of the ecclesiastical courts has 
been strong, the decisions are arrayed on different sides of the question. 
Woerner on Administrations, § 52. In a recent Vermont case a testator 
made a second will inconsistent with his first one, though containing no 
express clause of revocation. He destroyed the second, later declaring 
to his son that he wanted the first to stand. Ona careful review of the 
authorities, the court holds that the first will is revived, laying down the 
rule that no presumption arises from the mere act of destruction, but that 
the revival depends upon the intention of the testator. /n re Gould's 
Will, 47 Atl. Rep. 1082. As to the question of presumption there is 
a hopeless conflict of authority. In some states mere destruction raises 
a presumption of revival, Colvin v. Warford, 20 Md. 357; while in 
others the destruction ¢fso facto does not revive the prior will. Pickens 
v. Davis, 134 Mass. 252. It is to be noted in the principal case that the 
second will was merely an implied revocation, and contained no express 
revocatory clause. A distinction has sometimes been taken on this 
ground, a revival being held possible in the former case, while impossible 
without a republication in the latter. Cheever v. North, 106 Mich. 390; 
Scott v. Fink, 45 Mich. 241. The distinction, however, it would seem, is 
untenable, as in general an inconsistent subsequent will has the same 
effect as one containing an express revocatory clause. On principle also, 
whether the revocation be express or implied, the mere destruction of the 
revoking will should raise a presumption of intestacy. If, as some courts 
maintain, a subsequent will revokes absolutely a prior will, it necessarily 
- follows that there can be no revival without a republication. On the 
other hand, if according to the early English law the mere destruction 
animo revocandi of the second will leaves the prior will unaffected, it fol- 
lows that the prior will must stand, even in cases where the testator may 
have intended to die intestate. Both these views tend to an undesirable 
result in not giving effect to the intent of the testator, and a via media 
accordingly is to be sought. The solution of the problem lies in a care- 
ful study of the act of revocation of the second will. The second will 
has two effects ; it makes new provisions in regard to the property, and it 
conditionally revokes the prior will. When the second will is destroyed 
animo revocandi, the new provisions obviously are revoked, but it would 
seem that the revocation need not be considered as revoked unless the 
testator so intended. In other words, whether the destruction animo 
revocandi of the second will revokes the revocation contained in that will 
is a question of intent. It would seem, therefore, that the result reached 
in the principal case is correct. The court states, however, that the 
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mere act of destruction raises no presumption one way or the other. As 
the burden of proving the will is on the proponents, this appears in 
effect to be saying that there is a presumption of intestacy. ‘The pro- 
ponents,have to show that the revocation has been revoked, and in order 
to do this they must prove, as has been suggested, some fact other than 
the mere destruction of the second will animo revocandi. 


THE LIABILITY OF TELEGRAPH COMPANIES TO AN ADDRESSEE. — There 
has been considerable conflict of opinion over the legal status of tele- 
graph companies. In some jurisdictions they are treated as common 
carriers, while in others they are permitted to contract against liability 
for negligence. 15 HARVARD Law Review, 158. A difference of opinion 
exists also as to their relations to the sender of a message, some courts 
holding them to be his agents, Western Union Tel. Co. v. Shotter, 71 Ga. 
760; others treating them as independent principals, Shingleur v. West- 
ern Union Tel. Co., 72 Miss. 1030. The greatest diversity of opinion, 
however, has arisen where liability to the addressee has been brought 
into question, the cases falling into two classes ; one, where there has been 
a failure or delay in delivery, the other, where there has been a mistake 
in the transmission. Although no case of the first class seems to have 
arisen in England, the English courts have denied a recovery in the 
second class on grounds that would preclude a recovery in the first. 
Playford v. United Kingdom Tel. Co., L. R. 4 Q. B. 106. In this country, 
however, recovery has been given in both classes. The decisions in the 
second class may be supported as grounded in tort. 14 HarvarD Law 
REVIEW, 193, note 1. The principle on which the addressee in the first 
class can recover is more obscure. A recent Texas decision, following 
the majority of American cases, bases his recovery on contractual 
grounds. Western Union Tel. Co. v. Norris, 60 S. W. Rep. 982. The 
addressee is commonly treated as beneficiary, and on the doctrine of 
Lawrence v. Fox, 20 N. Y. 268, is allowed to sue in contract. West v. 
Western Union Tel. Co., 39 Kan. 93. This doctrine, however, is itself an- 
omalous, is repudiated in several jurisdictions, and is nowhere applied 
when the third party is merely incidentally benefited. 71 Amer. St. Rep. 
176. Upon this last ground one court at least has refused to apply the 
doctrine in an action by the addressee, even though the message was one 
engaging his services. Postal Telegraph Cable Co. v. Ford, 117 Ala. 672. 
If this, then, be the true principle, it follows that the right of the ad- 
dressee is much more qualified and restricted than has been supposed. 

In analogy to a theory invoked to support Lawrence v. Fox, supra, it 
has been suggested that the sender makes the contract with the telegraph 
company as agent for a disclosed principal, the addressee. De Rutte v. 
New York, etc., Tel. Co.,1 Daly,547. Such a theory may be resorted to 
where the sender acts primarily in the interests of the addressee. In 
the ordinary case, however, where he acts for himself or for a third party, 
such an agency cannot be implied except as a legal fiction, unwarranted 
by the facts. Postal Telegraph Cable Co. v. Ford, supra. 

Although, as has been pointed out, the addressee may recover in tort 
for negligent transmission, in the absence of statutory provision no de- 
cisions have been found allowing such an action for failure to deliver, 
and some courts expressly deny a tort liability in such cases. Russell v. 
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Western Union Tel. Co..57 Kan. 230. There are dicta that telegraph 
companies owe a duty to all persons beneficially interested in the trans- 
mission of the message, but these are negatived by decisions holding that 
one in whose interest a telegram is sent cannot recover unless jhe is ad- 
dressee or sender. Western Union Tel. Co. v. Fore, 26 S. W. Rep. 783 
(Tex.). If the duty of telegraph companies faithfully to transmit mes- 
sages extends to the addressees it would result in a liability which would 
be unique in the law of torts, and a liability denied in the analogous cases 
of common carriers, Ogden v. Coddington, 2 E. D. Smith’s Rep. 317, 
327. No satisfactory reason, therefore, has yet been found to support 
a recovery by the addressee of an undelivered telegram except in cases 
where an agency fairly can be implied from the facts, or where the doc- 
trine of Zawrence v. Fox, with all its restrictions, can be invoked. The 
decisions in such states as Massachusetts, where Lawrence v. Fox is not 
followed, and New York, where it is greatly restricted, will be awaited 
with interest. 


MEasuRE OF DAMAGES IN Quasi-ConTRaAcT. — Although express con- 
tracts and quasi-contracts are essentially different, courts have not been 
careful to keep them distinct, and, consequently, much confusion has re- 
sulted. This is very evident in the treatment of damages, as courts have 
often allowed these actions to run together at this point. In view of the 
similarity of cases arising in each form of action such a result is not re- 
markable. For instance, in a suit on an express contract, the defendant 
was very early allowed to show, in recoupment of damages, the amount he 
had suffered by a non-essential breach on the plaintiff’s part. Cutler v. 
Close, 5 C. and P. 337. A similar case was one where the plaintiff, be- 
cause of the non-performance of a condition precedent or a material 
breach, could not sue on his express contract, although he had fur- 
nished the defendant with some article of value. To avoid an unjust 
result, courts have allowed the plaintiff to recover in quasi-contract be- 
cause of the unjust enrichment of the other party. In the average case, 
the fair value of the finished article was the contract price, and so the 
most expedient way of fixing the value ordinarily was to deduct from the 
contract price whatever was needed in order to finish the article accord- 
ing to specifications. Kelley v. Town of Bradford, 33 Vt.35. This, it will 
be noted, was similar to the measure of damages in a contract action. 
However, in later cases in quasi-contract, the court, in adopting this 
method of assessing the amount, failed to notice that it was only a 
means to an end, that is, to find the value of the product. As a result 
the aim of the action was lost sight of, and in regard to the damages such 
cases were treated as if they were actions on express contracts. Hay- 
ward v. Leonard, 7 Pick. 181. 

Because of this fact, a recent Massachusetts case is of value, not only 
for its accurate result but also for its sound reasoning. A plaintiff, un- 
able to recover on an express building contract, sued in quasi-contract 
on the common counts. Soon after completion, the building became 
worthless, but the referee was unable to find whether the decrease in 
value was due to the plaintiff’s breach or to other causes. The plaintiff 
claimed the contract price, deducting whatever damage the defendant 
could show was due to this breach. The court held, however, that as 
the plaintiff was entitled to recover only what the building was worth 
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to the defendant, the burden was on the plaintiff of showing that the loss 
was notdue tohim. Gillis v. Cobe, 59 N. E. Rep. 455. The decision is 
the more noteworthy, as it overrules an earlier Massachusetts case. Hay- 
ward v. Leonard, supra. 

Although there are many dicta which support the plaintiff’s contention, 
the result is justified by the principles which underlie the action. The 
builder is barred from any remedy on his contract and is seeking the aid 
of an action founded on the equitable rule that no one should be allowed 
to enrich himself at another’s expense. Britton v. Turner, 6 N.H. 481. 
In such a case the contract is merely an incident. When the completed 
product is of no value to the defendant, the rule does not apply, and the 
plaintiff cannot recover for his labor. Zaft v. /nhabitants of Montague, 
14 Mass. 282. It is then obviously essential that he show a benefit to 
the defendant before he makes out even a prima facie cause of action. 
A hard case, of course, results when the article completed has little mar- 
ket value, although the cost of producing it is large, as, for instance, a 
building adapted only to one particular business. But if such a mis- 
fortune is to be avoided, it should be accomplished rather by relaxing 
the strictness of contract actions than by perverting the rules of quasi- 
contract. 


INJUNCTION AGAINST Divorce SvuIT IN ANOTHER JURISDICTION. — 
Although equity has not always asserted the power to interfere with suits 
in a foreign state, such a power has for some time been clearly recog- 
nized. Lowe v. Baker, Free. Ch. 125; Lord Portarlington v. Soulby, 3 
Myl. & K. 104. If the suit has already been begun, an injunction can be 
obtained only under peculiar circumstances, which would make it highly 
unjust to allow its continuance. Vail v. Knapp, 49 Barb. 299. Ina recent 
New Jersey case the defendant, a citizen of New Jersey, had begun an 
action for divorce in the courts of North Dakota. The wife, alleging that 
her husband’s residence there was only colorable, and that he was about 
to practice a fraud upon the courts of that state, and upon herself, ob- 
tained an injunction against his proceeding further. Kempson v. Kempson, 
58 N. J. Eq. 94. The issue of the injunction seems justifiable in view 
of the fact that the result of the foreign suit would in all probability, as 
was intended, be an avoidance of the laws of the parties’ domicil. Deshon 
v. Foster, 4 Allen, 545. To compel the wife to undergo the difficulty 
and expense of fighting the action in a foreign jurisdiction would be 
highly unjust. <X¢7¢tle v. Kittle, 8 Daly, 72. The injunction was properly 
served upon the defendant, who disregarded it, however, and obtained a 
final decree of divorce. He returned to New Jersey with a new wife, and 
was promptly committed for contempt. The Vice Chancellor then de- 
creed a somewhat novel punishment; the defendant is fined, and is fur- 
ther to be imprisoned until he shall take proper proceedings to have the 
divorce decree set aside. Kempson v. Kempson, 48 Atl. Rep. 244 (N. J., 
Ch.). Upon an original application for an injunction to compel such 
proceedings the court would undoubtedly decline to interfere. This is 
not upon the ground that equity refuses to order a positive act to be done 
in a foreign jurisdiction, although intimations to that effect may be found. 
Port Royal R. R. Co. v. Hammond, 58 Ga. 523. The leading example of 
the exercise of such a power is Penn v. Lord Baltimore, 1 Ves. Sen. 444. 
Equity will issue an injunction however only where the act to be performed 








146 HARVARD LAW REVIEW. 


is simple and direct, and where the continued supervision of the court is 
not essential to its successful accomplishment. SB/anchard v. Detroit, etc., 
R. R. Co., 31 Mich. 43, 54. These considerations are not applicable, 
however, to the present case. The defendant is guilty of contempt, and 
the court may well impose what conditions it pleases upon his release. 
It remains for the defendant to show to the satisfaction of the court that 
he has properly performed them. See /eople v. Rogers, 2 Paige, 103 ; 
Elizabethtown, etc., R. R. Co. v. Ashland, etc., Ry. Co., 94 Ky. 478. The 
position of the new wife presents some interesting problems, but seems 
properly not to have affected the question of the defendant’s punishment 
for his contempt. 

The recent decisions of the Supreme Court of the United States, af- 
firming the unfavorable view taken by the New Jersey courts of divorces 
similar to that obtained by the defendant in this case, remove any doubt 
as to the practical justice of the present decision. 


PROPERTY EXEMPT FROM THE OPERATION OF THE STATUTE OF LIMITA- 
TIONS. — It has always been a doctrine of the common law that the Stat- 
ute of Limitations does not run against the king. The basis of the rule 
is sound public policy, that the rights of the people should not be affected 
by the negligence of public officials. United States v. Hoar, 2 Mason, 
311. Some doubt has arisen, however, as to the extent of the right. It 
is admitted that the Federal and the state governments are not affected 
by the running of the Statute, but there is a conflict as to whether munici- 
palities are exempt. Some states hold that as a city is a compact body, 
and, therefore, as encroachments upon public rights are the more quickly 
observed and acted upon, there is no reason for exempting them. City 
of Wheeling v. Campbell, 12 W. Va. 36. But the weight of authority sup- 
ports the view that as a city is a mere subdivision of the government in 
many respects, it should have all the protection that the other depart- 
ments of the government enjoy. off v. Miller, 101 Pa. St. 27; Dil- 
lon, Municipal Corp., 4th ed., § 675. 

A novel extension of this rule has recently been made by the California 
court. By virtue of an act of Congress, the plaintiff railroad was granted 
a right of way. Later the defendant entered into exclusive possession of 
an unused portion of this way and held it adversely for the statutory 
period. The court held that as the land belonging to the railroad had 
been set apart for public purposes, it was exempt from the running of the 
Statute. Southern Pac. Co. v. Hyatt, 64 Pac. Rep. 272. The language 
of the court treats this as a case where the land over which the railroad 
runs has been granted away from the government, but the facts are so 
meagrely reported that it is not wholly clear. If the fee is vested in the 
government, the decision is clearly right. United States v. Hoar, supra. 
If on the other hand the land has been granted away, the decision 
may well be doubted. In an earlier California case, the railroad re- 
covered under similar circumstances, but the question of the Statute was 
not raised. Southern Pac. Co. v. Burr, 86 Cal. 279. Beyond this, there 
seems to be no decision in point. There are, it is true, cases holding 
that a citizen may obtain a right of way over railroad tracks by prescrip- 
tion. Gay v. Boston & Albany R. R., 141 Mass. 407. These cases may 
however be distinguished on the ground that the presumption of a grant, 
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which the railroad is able to give, lies at the bottom of such prescriptive 
rights. 

“On principle, there seems to be no reason for exempting the railroad. 
Although it has many public duties to perform, yet it is strictly a private 
corporation formed by voluntary agreement, and operated for private 
gain. In no regard is it a public corporation. M?¢. Hope Cemetery Co. v. 
Boston, 158 Mass. 509, 521. But more than that, the policy underlying 
the exemption does not apply. Government lands are so scattered that, 
with the best of officials, it is hard to keep track of them and to act 
promptly against adverse holders. But the land of a railroad is always 
within the easy reach and control of its officials, and the policy of the 
Statute of Limitations, that of quieting and securing titles, applies as 
strongly in their case as in any. As authority has not already extended 
the rule of exemption to railroad land, it is doubtful if the principal case 
will be followed. 


CONTRACTS OF SEPARATION BETWEEN HUSBAND AND WIFE. — De- 
cisions regarding the validity of separation agreements between husband 
and wife, being grounded on public policy, have in the past been almost 
as various as private opinions of what public policy should demand. 
England has at last adopted the liberal doctrine that agreements looking 
to an immediate or past separation are not only valid, but the mere 
promise to live apart forms good consideration and will be specifically 
enforced. Besant v. Wood, 12 Ch. Div. 605. In America the promise to 
live apart has been generally held contrary to public policy. Yet it has 
not invalidated a transaction having for its purpose an immediate separa- 
tion or the continuance of one already consummated, as distinguished 
from one distant or contingent, provided there has appeared other good 
consideration. Randell v. Randell, 37 Mich. 563; Hutton v. Hutton, 3 
Pa. St. roo. A recent case shows a tendency to make the American rule 
even more rigid. Baum v. Baum, 85 N. W. Rep. 122 (Wis.). The plain- 
tiff agreed to live apart from her husband in consideration of his promise 
to assign to her certain life insurance policies. Upon the ground that all 
separation agreements are void unless the parties have already separated, 
it was held that the husband’s promise could not be enforced. The deci- 
sion might well be supported on the ground that the wife’s only consider- 
ation was the void promise to live apart, but the contract was treated as 
the ordinary one for separation containing other good consideration. The 
English common law the court regarded as in accord with its view, until 
reversed during the present century. But although this idea is some- 
what general, because it was the view of the ecclesiastical courts, the 
truth is that neither equity nor law regarded the condition of separation 
as voiding an otherwise valid agreement. Gawden v. Draper, 2 Vent. 
217; Rex v. Mead, 1 Burr. 542 ; Rodney v. Chambers, 2 East 283. Owing 
to the wife’s inability to contract in her own name such agreements were 
formerly carried out through the intervention of third parties. But this 
disability having been removed, she should be as competent as a stranger 
to enter into the agreement. Sweet v. Sweet, [1895] 1Q.B.12. The 
broad disapproval of contracts providing for an immediate separation, 
expressed by the court in the principal case, is, then, contrary both to the 
old common law and to the generally accepted American doctrine. 


The general American view, admitting the validity of agreements con- 
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taining stipulations for separation, though such stipulations themselves 
are not enforceable, seems the wisest. As long as married people are 
allowed to live apart by mutual consent, it is a just rule which permits 
the husband to bind himself, in such circumstances, to support the wife. 
The law, to be sure, decrees and arranges for separation when it finds 
cause, but it must be admitted that the parties, if determined upon a sep- 
aration, can in practice always show adequate cause, and that of this they 
are in truth the best and final judges. Therefore, when a separation is 
agreed upon, if it can be quietly arranged out of court, the results seem 
preferable to those necessarily attendant on the notoriety and scandal 
of a judicial separation. Public policy certainly demands that marriage 
itself be not so easily dissolved that it shall come to be lightly entered 
upon. But in giving effect to separation agreements between parties 
determined on living apart, the courts in no wise lighten the marriage 
bonds. They prohibit neither subsequent agreements to. live together, 
nor do they go to the objectionable extreme of the English view by pro- 
hibiting attempts of one party to join the other, but merely make valid 
the husband’s agreement to fulfil his marital,duty of supporting his wife. 





REMEDIES FOR BREACH OF WARRANTY. — Two classes of remedies are 
almost universally granted in case of breach of warranty ; one, in the 
nature of recoupment, by showing the inferiority of the. goods in mitiga- 
tion of damages, when suit is brought on the contract of sale, Poulton v. 
Lattimore,9 B. & C. 259; the other, a recovery on the warranty itself, 
either in the form of an independent action, or by means of a counter- 
claim. Mondelv. Steel, 8 M. & W.858; Underwood v. Wolff}131 Ill. 425. 
As the latter remedy includes the former, recoupment is to-day of little 
practical value except in a few cases, where, through a technicality of 
pleading, the right to counterclaim has been lost. 

A third remedy is available in some jurisdictions — the right to rescind 
if the goods prove inferior. Bryant v. [sburgh, 79 Mass. 607. This 
right is denied in the English courts and in many of the states. 14 Har- 
VARD Law REVIEW, 327, n. 3. The English rule is followed in a recent 
Connecticut case where a manufacturer, in fulfilment of an order, sold a 
machine of the description given, which failed to do properly the work 
for which it was constructed. Worcester Manufacturing Co. v. Water- 
bury Brass Co., 48 Atl. Rep. 422. It was held that the delivery and ac- 
ceptance of the machine constituted a waiver of any right to return the 
goods because of their inferior quality. Inasmuch as the defect in such 
a case is not discoverable until after delivery and acceptance, this is sub- 
stantially a denial of the right to rescind. 

The English rule is much confused by the distinction attempted be- 
tween a condition and a warranty. A purchaser may regard a stipulation 
in a contract of sale as a condition, justifying rescission before he accepts 
the goods, but after acceptance he can treat the breach of the condition 
only as a breach of warranty, which is not sufficient ground for repudiat- 
ing the contract. Sales of Goods Act, § 11, 5,1. The theory is that 
after receipt of the goods the buyer, by retaining them, has derived some 
benefit, and cannot therefore restore the seller to his original position. 
Street v. Blay, 2 B. & Ad. 456. Such a tender regard for the seller, who 
has violated his contract by furnishing an inferior article, seems unjust. 
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As a matter of fact, moreover, the buyer fails to derive any appreciable 
benefit, and often, as in the principal case, suffers positive injury through 
unsuccessful attempts to utilize the article. It would therefore seem more 
just to hold that the buyer, who can discover the defect only on inspec- 
tion after acceptance, should not by that acceptance forfeit his right to 
return the goods and be compelled to retain what must frequently prove 
to be an article useless for his purposes. 

On strict legal theory, as well as on these practical grounds, the right 
of rescission should be granted. Optenberg v. Skelton, 85 N. W. Rep. 
356 (Wis.). While the warranty in form is collateral, in its essence it is 
an important part of the contract and a material element of the consider- 
ation, for the failure of which the right of rescission should be allowed. 
It cannot properly be regarded therefore as waived by an acceptance, 
which is necessary for the purposes of inspection. 


THE ADMISSIBILITY OF PosT-TESTAMENTARY DECLARATIONS. —A re- 
cent decision by the United States Supreme Court is an important addi- 
tion to the conflict as to when a testator’s declarations will be admitted 
as evidence against the validity of an alleged will. A document was 
offered as a last will, and to show either forgery or revocation, the testa- 
tor’s unsworn declarations concerning the disposition of his property were 
offered by those who opposed its probate. The court held such evidence 
inadmissible unless made so near to the time of its execution as to be a 
part of the res gesta. Throckmorton v. Holt, 21 Sup. Ct. Rep. 474. 

As far as the question of forgery is concerned the decision is in accord 
with the weight of authority. Walton v. Kendrick, 122 Mo. 504; Gor- 
don’s Case, 50 N. J. Eq. 397. In some jurisdictions, however, there is a 
tendency to admit such evidence under certain circumstances. For in- 
stance, in one state, it is admitted not as proof in itself of forgery, but as 
corroborative of other evidence. Swope v. Donnelly, 190 Pa. St. 417. In 
other states, it is admitted to show the state of feeling between the parties 
merely. Johnson v. Brown, 51 Texas, 65. These courts argue that this 
evidence, although dangerous, is often of great probative value and some- 
times is the only evidence of the fraud. But this argument goes too far. 
These declarations come within the rule excluding hearsay, and our law 
of evidence begins only when we begin to exclude evidence which is 
logically relevant. The insuperable difficulty is that there is no recog- 
nized exception to the rule against hearsay which will cover the case. 

With the question of revocation, however, there is more difficulty, as 
some late American decisions support the admissibility of such declara- 
tions for that purpose. Lane v. Hil/, 68 N. H. 275; Steph. Dig. Ev., 
art. 29. These courts rely mainly upon a comparatively recent Eng- 
lish case of very doubtful authority. Sugden v. Lord St. Leonards, L. 
R. 1 Pr. Div. 154. That case, which overruled earlier cases, has been 
looked upon with disfavor in its own jurisdiction. Woodward v. Goul- 
stone, 11 App. Cases, 469. Moreover, at most, the case stands for this only, 
that such declarations may be used to corroborate other evidence as to 
the contents of a lost will. Granting its authority for that proposition, 
there is nothing to warrant the extension of that doctrine to cases 
similar to the principal case. 

In one set of circumstances, however, a strong argument of admissi- 
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bility might be made. When an act of revocation is clearly proved, such 
declarations might be admitted to show the intent of revocation. It is 
the modern doctrine that where intent is material, contemporaneous decla- 
rations of intent are admissible. Commonwealth v. Trefethen, 157 Mass. 
180. It might then be urged that at the time when they were made, the 
testator intended to dispose of his property in a manner inconsistent 
with the will. From this it might be possible to infer that when he did 
the act he had the requisite intent. To support this use, analogies might 
be drawn from the cases where a bankrupt’s subsequent statements are 
used to show intent in an act of bankruptcy. Rawson v. Haigh, 9 J. B. 
Moore, 217. But it would require strong evidence to bridge over the 
time between the act and the declarations, and thus make the subsequent 
intent material. Even then it would be somewhat of a novel extension. 
But in the principal case, as there is no evidence that the testator did 
an act of revocation nor that his intent was continuous, the decision 
seems Clearly right. 


COVENANTS AGAINST INCUMBRANCES RUNNING WITH THE LAND. — 
The benefit of the old common law warranty ran to the heirs or sub- 
grantees of the original feoffee. Holmes’s Common Law, 375. When 
conveyances came to be made by force of the statute of uses, the com- 
mon law warranty, applicable only to feoffments, became obsolete and 
covenants of right to convey, of seisin, and against incumbrances were 
introduced largely to take its place. Owing to the unfortunate wording 
of these covenants, a literal interpretation results in their being regarded 
as broken the moment they are given. By such a breach, they are pre- 
vented from running with the land for the benefit of heirs or remote 
grantees, and thus do not serve the purpose for which they were originally 
intended. In actions on the covenant against incumbrances it has been 
definitely decided that only nominal damages may be recovered until 
actual damages have been suffered. Therefore, provided an immediate 
breach is recognized, the disastrous result follows, that not only does 
the covenant against incumbrances fail to run for the benefit of grantees 
as in the case of the other covenants, but the Statute of Limitations may 
run against the claim before it is possible to recover more than nominal 
damages. As regards this covenant, therefore, the courts have made 
special efforts to obviate the foregoing consequences. 

In England the courts adopted the doctrine that the breach of these 
covenants, although immediate, is continuing, and therefore its benefit 
runs with the land to subsequent holders. Kingdon v. Nottle,4 M. & 
S. 53. However desirable the results, this reasoning is clearly indefen- 
sible. Discussion of its soundness has, however, been set at rest by a 
statute providing that all such covenants shall run with the land. In 
America it has been held in several jurisdictions that although the 
covenant is broken at once, thereby becoming a mere chose in action, 
yet this chose in action is impliedly assigned to all subsequent grantees. 
Security Bank v. Holmes, 68 N. W. 113 (Minn.); contra, Kenny v. lVorion, 
10 Heisk, 384 (Tenn.). The New York Court of Appeals, dealing with the 
question for the first time, has recently adopted this view in a strong 
dictum. Geiszler v. De Graaf, 59 N.E. Rep. 993 (N. Y.). Although this 
implication of assignment is not unreasonable, it is obvious that the de- 
sired results are thus only partially obtained. The Statute of Limita- 
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tions still runs against the action; an heir can get no benefit, as the 
chose in action cannot be regarded as impliedly assigned to him ; and 
the original grantee may release a covenantor who is without notice of 
the assignment, thus making a grantee’s rights uncertain. 

More satisfactory principles have been developed by most American 
courts which have decided the point. They have held that although 
there may technically be an immediate breach, no real breach exists until 
actual damages are suffered, so that, until such time, the statute does 
not run, and the covenant passes with the land, like the covenant for 
quiet enjoyment. Richard v. Bent, 59 Ill. 38; Foote v. Corry, 10 Ohio, 
317; Post v. Campan, 42 Mich. 90. This view, which in effect regards 
the covenant as one purely for future indemnity, when made logically 
consistent by recognizing no immediate technical breach, seems clearly 
the best. All the desired results are thus obtained, and although the 
literal wording of the covenant is violated, yet in view of the facts that 
only indemnifying damages are allowed, that the covenant purports to 
be made with the covenantee, his heirs and assigns, and that its original 
purpose was solely to indemnify, the interpretation is readily defensible. 
This same doctrine ought properly to be applied to the covenants of 
right to convey and of seisin. Since however, in actions on these cove- 
nants, substantial damages may be recovered be“ore they are actually 
sustained, the effect of an immediate breach has been less burdensome, 
and in consequence the decisions give less authority for holding such 
cases within the scope of the more liberal view. 
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AGENCY— COMMERCIAL TRAVELLER— AUTHORITY TO CONTRACT. — Held, that 
in the absence of express authority to bind the principal, a commercial traveler can 
merely solicit and transmit orders, and the contract is not complete until the order is 
accepted by the principal. John Matthews, etc., Co. v. Renz, 61 S. W. Rep. 9 (Ky.). 

The order solicited by the drummer has frequently been declared, as here, to be a 
mere offer, requiring acceptance by the principal to complete the contract. Burbank 
v. McDuffee, 65 Me. 135; McKindly v. Dunham, 55 Wis. 515, 518. The proper 
rule of law in such cases, however, is the ordinary rule of agency, that unless the 
act is authorized the agent cannot make a contract binding his principal; but such 
authorization may be either express or implied, and its extent is in each case a ques- 
tion for the jury. Finch v. Mansfield, 97 Mass. 89. It is doubtless generally the fact 
that there is no authority to bind the principal, but deciding such matters as questions 
of law leads to objectionable results. For example, a local custom giving agents 
greater authority than usual was held invalid on the ground that it was inconsistent 
with what had been declared to be a rule of law. Aiggins v. Moore, 34 N. Y. 417. 
While the result reached in the principal case is doubtless satisfactory as a matter of 
fact, the proposition stated as a rule of law, though supported by authority, must 
be regarded as unsound. 












































BANKRUPTCY — MINING CORPORATIONS — INVOLUNTARY BANKRUPTCY. — The 
Bankruptcy Act of 1898, § 4 4, provides that “any corporation engaged principally in 
manufacturing, trading . . . or mercantile pursuits . . . may be adjudged an involun- 
tary bankrupt.” é/d, that under the above section, a corporation engaged in coal- 
mining is not liable to involuntary bankruptcy. Jn re Woodside Coal Co., 3 N. B. N. 
Rep. 336 (Dist. Ct., E. D. Pa.). 

A coal-mining corporation, as lessee of mining lands, paid the owner of the lands a 
certain sum per ton for coal mined, and also sold supplies to its workmen. eé/d, 
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that under § 4 4 of the Bankruptcy Act, the corporation is liable to involuntary bank- 
ruptcy. Jn re Keystone Coal Co., 3 N. B. N. Rep. 349 (Dist. Ct., W. D. Pa.). 

In the absence of judicial construction, § 4 4 of the Bankruptcy Act would hardly 
include mining corporations, even when, as often happens, such corporations, in con- 
nection with mining, engage in operations allied to trade or to manufacture. LOWELL, 
BANKR., 356. The word “traders” in bankruptcy statutes has usually been held not 
to include mine-operators. Ex parte Schomberg, L. R. 10 Ch. 172. The same result 
has been reached although the operator furnished supplies to his workmen. Zx parte 
Gallimore, 2 Rose, 424. “ Mercantile ” seems not to extend the meaning of “ trading ” 
in this direction. “ Manufacturing corporations,” although apparently a new definition 
in bankruptcy law, has been held, under state taxation statutes, not to include mining 
corporations. Byers v. Franklin Coal Co., 106 Mass. 131. The decision in Jn re Wood- 
side Coal Co., supra, is therefore apparently correct under the Act, however undesirable 
its result, and is in accord with earlier decisions under the present law. Jn re Chi- 
cago-Joplin, etc., Co., 104 Fed. Rep. 67. See 14 Harv. Law REv. 298. As itis probably 
advisable to place in one class all corporations engaged principally in mining, the 
distinction suggested in /n re Keystone Coal Co., supra, between corporations working 
leased lands and others, would seem undesirable, besides finding no support in the 
Act. 


BANKRUPTCY — STATE EXEMPTION LAWs — WAIVER OF EXEMPTIONS. — Under 
the exemption laws of Georgia a debtor had waived certain rights to exemption in 
favor of particular creditors. The debtor becoming bankrupt, the trustees set apart 
to him certain property as exempt, whereupon these creditors petitioned that the bank- 
rupt’s discharge be withheld until they could enforce their rights under the waivers, 
either in the state courts or in the court of bankruptcy. //e/d, that the petition cannot 
be granted. Woodruff v. Cheeves, 105 Fed. Rep. 601 (C. C. A., Fifth Circ.). 

By the Bankruptcy Act of 1898, §§ 6 a, 70 a, state exemption laws are still in force, 
and the title to exempt property remains in the bankrupt. As waivers of exemptions 
usually create no lien, their holders may prove their claims in bankruptcy and will be 
barred by the discharge. BANKR. Act of 1898, § 17a. If, then, property in which 
exemption rights have been waived is held, as in the principal case, to be exempt 
under the Act, the bankrupt receives it free and clear, and waiver of exemptions, pro- 
vided for by state laws, is virtually abolished. Jn re Black, 4 Am. Bank. Rep. 776; Jn 
ve Woodruff, 96 Fed. Rep.317. To avoid this difficulty by withholding the discharge, 
after delivering the property to the bankrupt as exempt, until creditors holding waivers 
reach the property through the state courts, appears contrary to the express words of 
the statute. BANKR. AcT oF 1898, § 14 4. The proper solution seems to be to allow 
the trustee to take such property as not exempt. Jn re Sisler, 96 Fed. Rep. 402. 
Apparently the bankruptcy courts have power to administer it for creditors holding 
waivers. Jn re Garden, 93 Fed. Rep. 423; Ju re Sisler, supra. The principal case 
is supported, however, by several earlier decisions under the Act. Jn re Camp, 91 
Fed. Rep. 745; Jz re Hill, 96 Fed. Rep. 185. Nevertheless it seems incorrect and 
ought not to be followed. 


BILLS AND NOTES— CHECK PROCURED BY FRAUD — LIABILITY OF DRAWEE. — 
The Negotiable Instruments Act provides that no right can be acquired under a sig- 
nature made without the authority of the person whose signature it purports to be, 
“unless the party against whom it is sought to enforce such right is precluded from 
setting up the . . . want of authority.” R. I. Pus. Laws or 1899, c. 674, § 31. A, 
representing himself as B, called upon C and induced the latter to draw for him a 
check payable to the order of B. A indorsed in the name of B and the bank paid 
the indorsee. //e/d, that the bank is liable to C for the sum paid, both at common law 
and under the Negotiable Instruments Act. Zolman v. American Nat. Bank, 48 
Atl. Rep. 480 (R. L.). 

If A, representing himself as B’s agent, procures an instrument payable to B, obvi- 
ously the drawer intends neither to make A payee nor to authorize him to indorse. 
Rogers v. Ware, 2 Neb. 29. But if A, representing himself as B, obtains an instru- 
ment payable to B, the drawer fairly intends that the person before him shall be the 
payee, although he erroneously supposes that this person is B. See 14 Harv. LAw 
REv. 60. In the present case therefore, apart from statute, the bank, having followed 
the directions of the drawer, should not be liable to him. Zazd, etc., Co. v. North- 
western Nat. Bank, 196 Pa. St. 230. The point does not seem to have arisen before 
under the Negotiable Instruments Act, and no decision at common law has been found 
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in accord with the principal case. Moreover under the English Bills of Exchange Act, 
apparently the bank would be protected. See C/utton v. Attenborough, [1897] App. 
Cas. go. Finally, the Negotiable Instruments Act hardly compels the result reached, 
for although the bank relies upon an indorsement made without the authority of the 
person whose signature it purports to be, yet, as that indorsement accorded with the in- 
tentions of the drawer, he ought to be precluded from setting up the want of authority. 


BILLS AND NOTES— PURCHASER FOR VALUE— AMOUNT OF RECOVERY. —A 
note having been procured by fraud, a purchaser for value without notice before 
maturity sued the maker on the note. e/d, that only the amount paid by the plain- 
tiff for the note, with interest, can be recovered. People’s Nat. Bank v. Mulkey, 61 
S. W. Rep. 528 (Tex., Civ. App.). 

There is some authority supporting the proposition of this case. Huff v. Wagner, 
63 Barb. 215. The sounder view, which seems at least equally well supported by 
authority, is that the holder should recover the face value of the note, and that the 
amount paid for it is material only as evidence on the question of dona fides. Lay v. 
Wissman, 36 lowa 305. The suit is brought on the express promise contained in the 
note, to which the plaintiff has legal title, and therefore the amount recovered should 
be the face value, unless the maker has an equitable defence. If he has such a de- 
fence the purchaser is not holding free from equities, and the fundamental principle 
is violated that a purchaser for value without notice takes free and clear from all 
equities. <ztchen v. Loudenback, 48 Ohio St. 177. Moreover the rule in the princi- 
pal case is objectionable on account of the inconvenience and confusion in commer- 
cial dealings which would result. Cromwell v. County of Sac, 96 U.S. 51. 


CONTRACTS — CONDITIONS — DEFENCE OF PLAINTIFF’S NON-PERFORMANCE. — 
The defendants agreed to employ the plaintiff for a certain period, and the plaintiff 
agreed to perform his work in a manner satisfactory to the defendants. ée/d, that 
the defendants might discharge the plaintiff before the expiration of the term if the 
work was not absolutely satisfactory to them. Gwynne v. Hitchner, 48 Atl. Rep. 571 
(N. J., Sup. Ct.). 

It is of vital importance to determine in a contract whether either promise is made 
an express condition. If so, then, according to the general doctrine that an express 
condition must be exactly performed, any breach of that promise will necessarily be 
fatal to a recovery against the other party. <elly v. Sun Fire Office, 141 Pa. St. 10. 
If the promise is not an express condition, the question is whether there has been 
substantial performance. LANG., SuM. Conr., §§ 157-161. If the breach is only a 
slight one, the other party must perform on his part and seek his remedy in damages. 
Norrington v. Wright, 115 U. S. 188; King Philip Mills v. Slater, 12 R. 1. 82. Ap- 
parently in the principal case the plaintiff's promise was not an express condition, but 
the court seems to have overlooked the importance of that question. The case should 
have turned on the materiality of the breach, and the determination of that question 
should have been left to the jury. 


CONTRACTS — HUSBAND AND WIFE — SEPARATION AGREEMENTS. — In consider- 
ation of the plaintiff’s promise to live apart from the defendant, her husband, the 
latter promised to assign certain life insurance policies to her. He/d, that the con- 
tract is void as against public policy. Baumv. Baum, 85 N. W. Rep. 122 (Wis.). See 
NOTES, p. 147. 


CONTRACTS — REPUDIATION — ANTICIPATORY BREACH.— The defendant con- 
tracted to leave by will a certain share of his property to the plaintiff, in consideration 
of the latter’s agreement to work for the defendant without recompense until twenty- 
one years of age. After the plaintiff had fully performed, the defendant asserted that 
he would not carry out his promise. e/d, that the plaintiff has no present right of 
action, as the defendant may later elect to perform. /ittman v. Pittman, 61 S. W. 
Rep. 461 (Ky.). 

The doctrine of anticipatory breach has been definitively accepted by the English 
and by most of the American courts. Synge v. Synge, [1894] 1 Q. B. 466; Rochm 
v. Horst, 178 U.S.1. The hardship imposed on a plaintiff by the supposed neces- 
sity of continuing an otherwise useless performance, in order to put himself in a 
position to sue on his contract when the time for its performance by the defendant 
shall arrive, has been held to justify the doctrine. This reasoning assumes that the 
defendant’s repudiation would not prevent his relying on a resulting non-performance 
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on the plaintiff's part as an answer to the plaintiff’s action. It has been suggested 
that where, as in the principal case, a contract has been fully performed on the plain- 
tiff’s part before repudiation, the case does not fall within the reason for the rule. 
Roehm v. Horst, supra. But except in cases where the defendant’s obligation is merely 
to pay money, the plaintiff would generally be obliged, in order to protect himself, to 
make other contracts, which would usually render it inconvenient to accept the defend- 
ant’s performance. Jn justice, therefore, the plaintiff ought to have a right, without 
losing his cause of action against the defendant, to refuse acceptance in case the latter 
should change his mind and offer to perform. But if the defendant’s repudiation 
does not prevent his setting up a resulting non-performance on the plaintiff’s part, it 
would not prevent his setting up a resulting unwillingness to accept, and so defeat- 
ing the plaintiff’s cause of action. Convenience, which is held to justify the antici- 
patory breach doctrine in the case of contracts still executory, would equally justif 
the application of the doctrine in most cases where the plaintiff has fully performed. 
As these cases, therefore, cannot as a class constitute a proper exception to the gen- 
eral doctrine, and as no other exception has ever been suggested which would include 
the principal case, the decision must be regarded as altogether inconsistent with the 
prevailing rule. 


CONTRACTS — SPECIFIC PERFORMANCE — BUILDING CONTRACT. — The plaintiffs, 
in pursuance of a scheme of street improvement, sold and conveyed a plot of land to 
the defendant, who covenanted to erect buildings thereon in accordance with certain 
specified plans. He/d, that specific performance of the defendant’s promise will be 
ordered. Mayor, etc., of Wolverhampton v. Emmons, [1901] 1 Q. B. 515 (C. A.). 

As a general rule, specific performance of a building contract will not be enforced, 
the courts thinking the remedy at law to be usually adequate, and being impressed by 
the difficulty of supervising the performance. Zhe South Wales Ry. Co. v. Wythes, 1 
K. & J. 186. In England, however, there is a well established exception, when it appears 
that the defendant has by the contract obtained from the plaintiff the land on which 
the work is to be done, that the work is accurately defined, and that the plaintiff has a 
material interest in its execution, for which damages would not be adequate compen- 
sation. Fry, Sp. PER., § 103; Storer v. Great Western Ry. Co.,2 Y. & C. Ch. 48. In 
the United States the rule is in general the same. Gregory v. Jngwersen, 32 N. J. 
Eq. 199. Cf. Ross v. Union Pacific Ry. Co., 1 Woolw. (Circ. Ct.) 26. The principal 
case seems from the facts reported to fall within the exception as stated, and is there- 
fore sound according to English and American authority. 


CONTRACTS — STATUTE OF FRAUDS— AGREEMENT NOT TO BE PERFORMED 
WITHIN ONE YEAR. —A turnpike company orally agreed to exempt the occupants of 
a certain farm, for all time, from liability to pay tolls. e/d, that this contract did not 
come within the section of the Statute of Frauds relating to agreements not to be per- 
formed within one year. Great Western Turnpike Co. v. Shafer, 57 N. Y. App. Div. 
33%. 

When a contract does not fix the time for performance, any possibility in the nat- 
ural course of events of full performance within a year is sufficient to avoid this sec- 
tion of the statute. Clark v. Pendleton, 20 Conn. 495. This includes cases where the 
time for performance is expressly or impliedly made dependent on length of life. Fen- 
tonv. Emblers, 3 Burr. 1278. But when the contract by its express terms is to require 
more than a year for complete performance, the statute clearly applies. Boydell v. 
Drummond, it East, 142. In several cases of this latter class however, in which on 
a certain contingency, such as the death of a person concerned, the contractor’s liabil- 
ity might in fact cease within a year, courts have held that the statute did not apply. 
Doyle v. Dixon, 97 Mass. 208. But under such circumstances it seems rather that 
further performance is excused on the ground of impossibility than that performance 
is then completed, and the statute should be held to apply. Dobson v. Collis, 1 H. & 
N. 81. In the principal case, where the exemption was expressly for all time, any 
such contingency as the dissolution of the corporation within a year would not make 
performance complete, but would simply make future breach impossible. Therefore 
the decision seems wrong. 


CRIMINAL LAW— FORMER JEOPARDY —CONTINUOUS OFFENCE. — The defend- 
ant kept a gambling room for a continuous period of time. Two indictments were 
found against him covering different portions of this period. Hé/d, that a conviction 
on one indictment is a bar to a prosecution on the other. Cawein v. Commonwealth, 
61 S. W. Rep. 275 (Ky.). 
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The court proceeds upon the theory that there is but one continuous offence up to 
the date of the finding of the indictments, and that the state, like the plaintiff in a 
civil case, is not allowed to split up one cause of action. Clearly if the state indicted 
at the end of each day, the statutory penalty might be imposed for each day’s offence. 
It is difficult to see why by lapse of time offences once distinct should become insepa- 
rable, so that only one penaltycan be imposed. The result is that one committing the 
crime for a long space of time before prosecution can be punished no more severely 
than one who engages in the criminal occupation for a day, though the former has 
done a much greater wrong to the state. The analogy of civil cases does not apply. 
There the total recovery of the plaintiff is not diminished by the operation of the rule, 
whereas here the total amount of punishment imposed depends entirely on the num- 
ber of actions brought. The authorities on the point are squarely in conflict. See in 
accord with the principal case, /z re Snow, 120 U. S. 274; State v. Lindley, 14 Ind. 
430; contra, Commonwealth v. Connors, 116 Mass. 35; People v. Sinell, 131 N. Y. 
571. The rule of the latter cases seems preferable. 


CRIMINAL LAW — HoMICIDE— PREVENTION OF FELONY.—The defendant saw 
his brother and the deceased fighting, and shot the latter. He defended on the 
ground of imminent peril to his brother, who, it appeared, provoked the fight, although 
it was not shown that the defendant knew this. Aé/d, that since the defence relied 
on would not have been available to his brother, the defendant cannot take advan- 
tage of it. Wood v. State, 29 So. Rep. 557 (Ala.). 

It is well settled that one may interfere, even to the taking of life if necessary, to 
prevent a violent felony. Regimav. Rose, 15 Cox C. C. 540. Moreover, if one acts 
properly under the circumstances as they reasonably appear to him at the time, he is 
guilty of no crime. Levett’s Case, Cro. Car. 538; Commonwealth v. Power, 48 Mass. 
596. Consequently, the fact that the deceased would have committed no felony in 
killing his antagonist, if not then known to the defendant, is immaterial. In each 
case it is a question of fact what the defendant did reasonably believe, and unless the 
court is prepared to rule that on the evidence stated no one in the defendant’s position 
could reasonably have believed that what the deceased was apparently about to do 
would constitute a felony, the decision can hardly be supported. 


Equiry — INJUNCTION AGAINST PROSECUTION OF SUIT— CONTEMPT. — The de- 
fendant, in violation of an injunction issued by the New Jersey Court of Chancery 
against the further prosecution of his action for divorce in North Dakota, obtained a 
decree in that action against the present plaintiff. /7e/d, that the defendant must pay 
a fine for his contempt, and be imprisoned until he takes proper proceedings to have 
the divorce set aside. Kempson v. Kempson, 48 Atl. Rep. 244 (N. J., Ch.). See 
NOTES, p. 145. 


EVIDENCE — ADMISSIBILITY OF CONFESSIONS — COURT AND JuRY. — Held, that 

where there is conflicting evidence as to the voluntary character of a confession, the 

age: of its admissibility is for the jury under proper instructions. Svate v. Moore, 
1S. W. Rep. 199 (Mo.). 

The decision is in accord with the practice in many jurisdictions of leaving to the 
jury the question of the voluntary character of a confession, with instructions to dis- 
regard it if made under improper circumstances. Aurdge v. State, 53 Oh. St. 512. 
This practice is at variance with the elementary principle that all questions whether of 
law or of fact relating to the admissibility of evidence are for the court alone. Sart- 
lett v. Smith, 11 M. & W. 483. The burden of showing the voluntary nature of the 
confession would seem to be upon the prosecution. Regina v. Thompson, [1893] 2 
Q. B. 12; contra, Rufer v. State, 25 Oh. St. 464 (semd/e). Accordingly, unless the 
court is satisfied that the confession was made under proper conditions, it should not 
be allowed to go to the jury. State v. Andrew, Phillips (N.C.) 205. The duty of the 
jury to consider the surrounding circumstances in determining the probative value of 
the confession when admitted, is a matter entirely distinct from the right of the pris- 
oner that only evidence that is legally admissible shall be adduced against him. 
Brown v. State, 71 Ind. 470. The decision seems wrong on principle, and prejudicial 
to the prisoner in its effect, for a confession once admitted, even though found to 
be involuntary, can hardly fail to exert some influence upon the minds of the jurors. 


EVIDENCE — CRIMINAL LAW — ADMISSION BY CONDUCT. — In a trial for murder, 
evidence was admitted that half an hour after the shooting occurred, and before the 
21 
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dying man was conscious of impending death, he accused the prisoner of shooting him 
for nothing, and that the prisoner denied it. e/d, that since the-evidence could not 
come in as a dying declaration, nor as a part of the ves gesta, it was not admissible. 
Brown v. State, 29 So. Rep. 519 (Miss.). 

This ruling is directly in accord with one lately made by a Massachusetts Superior 
Court in the Eastman trial, and seems correct. When statements are made in the 
presence of a party to the litigation, and his answer, or failure to answer, supplies a 
fair inference of the truth of what was said, the statements and the manner of their 
reception may be shown in evidence. Commonwealth v. Brown, 121 Mass. 69. But 
the question whether such statements, by themselves inadmissible as hearsay, form 
in connection with the defendant’s conduct, a basis for inferring an admission, so as 
to be competent on that ground, is a question for the court. Therefore, when acquies- 
cence cannot fairly be found from the defendant’s silence, or from his answer, when 
one is made, the evidence is properly excluded. Aoore v. Smith, 14 Serg. & R. (Pa.) 
388 ; Mattocks v. Lyman, 16 Vt. 113. English cases have held that whenever the 
statements are answered the evidence is admissible. Rex v. Edmunds, 6 C. & P. 164. 
But the English judges may charge on the weight of the evidence, and thus they reach 
almost the same results as would be reached under the doctrine contended for above. 
Jones v. Morrell, 1 C. & K. 266, In the principal case an admission of guilt could 
not possibly be inferred from the reply; and the evidence was therefore properly 
rejected. Moreover, the fact that the jury would be almost sure to misuse the evi- 
dence would incline the court to a strict observance of the rules of exclusion. 


EVIDENCE — HEARSAY— PosT-TESTAMENTARY DECLARATIONS. — The _post- 
testamentary declarations of a testator were offered as evidence against the validity of 
an alleged will. AHe/d, that such evidence is inadmissible unless part of the res gesta. 
Throckmorton v. Holt, 21 Sup. Ct. Rep. 474. See NoTEs, p. 149. 


EVIDENCE — REAL EVIDENCE — PRrooF OF AGE.— In an action for personal in- 
juries, there being no evidence of the plaintiff’s age except his personal appearance 
before the jury, the lower court charged that his age should be considered in estimat- 
ing the damages. /ée/d, that the charge was erroneous for want of evidence upon 
which to base it. Phelps v. Salisbury, 61 S. W. Rep. 582 (Mo.). 

As early as 1219 are found instances of the determination of age by the inspection 
of the court. Bracron’s NoTE-Book, ii., Case 46. By the almost unanimous con- 
currence of modern decisions it is established that the age of one alleged to be an 
infant, or under the criminal age, or below the age of consent, may be determined by 
the jury on the basis of the person’s appearance, though no other evidence is intro- 
duced. Commonwealth v. Emmons, 98 Mass. 6; State v. Arnold, 13 Ired. (N. C.) 184. 
So it may be decided whether or not a plaintiff is anold man. Bertram v. People’s 
Ry. Co., 154 Mo. 639. Even the competency of an employee or a defendant’s sanity 
may be judged by inspection without more. Xeith v. New Haven, etc., R. R. Co., 140 
Mass. 175; Queen v. Goode, 7 A. & E. 536. In the principal case the jury was not 
called upon to form any accurate judgment as to the plaintiff’s age, but merely to 
come to some approximate conclusion as indicating his future prospects. For this 
purpose his personal appearance furnished sufficient evidence. The case cannot be 
distinguished from those cited, and the decision is opposed to the great weight of 
authority. 


PLEADING — GENERAL ALLEGATION OF FRAUD— CONCLUSION OF Law. — Held, 
that a general averment of fraud is sufficienton demurrer. Fivey v. Pennsylvania 
R. R. Co., 48 Atl. Rep. 553 (N. J., Sup. Ct.). 

A conclusion that certain facts constitute fraud necessarily involves the application 
to those facts of a rule of law. It follows that a general allegation of fraud is a state- 
ment of a conclusion of law and not an averment of fact. According to the well 
settled rule of the common law, conclusions of law are immaterial allegations in the 
pleadings and must upon demurrer be disregarded. Some authority is to be found 
in support of the principal case. Christmas v. Russell, 5 Wall. 290, 303. But by the 
great majority of decisions it is held that when fraud is relied upon the facts must be 
fully pleaded. Cohn v. Goldman, 76 N. Y. 284; Wallingford v. Mutual, etc., Soc., 
L. R. 5 App. Cas. 685; Story, Eq. PL., roth ed., § 251. Similarly a general allegation 
of negligence is insufficient. Griggs v. St. Paul,g Minn. 246. The rule of the principal 
case sacrifices one of the essential objects of pleading, namely, to apprise the court 
and the opposite party of the facts intended to be relied on. Moreover it becomes 
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impossible to settle the case upon demurrer, although if the facts were stated it might 
appear that they were insufficient in law to support the plea. It would seem better 
to adhere to the well established rule that pleadings must state facts and not legal 
conclusions. 


PLEADING — THEFT — Money. — He/d, that under an information for theft, de- 
scribing the property stolen as “lawful money of the United States,” proof of a theft 
of silver certificates or national bank notes was a variance. Perry v. State, 61 S. W. 
Rep. 400 (Tex., Cr. App.). 

The term “money,” when employed in ordinary business transactions, is understood 
to mean any currency, including bank notes and any other circulating medium in gen- 
eral use as the representative of value. It has been held in a civil action, however, 
that treasury notes were not to be considered as money. Foguet v. Hoadley, 3 Conn. 
534. But in general, unless specifically objected to when offered, silver certificates 
and bank notes are legal tender as money. Bank of U. S. v. Bank of Georgia, 10 
Wheat. 333, 347. In criminal courts, however, where accurate specification is re- 
quired, the term has been narrowly construed, sometimes as including merely coin, and 
frequently as including only legal tender in its strict meaning. Pryor v. Common- 
wealth, 2 Dana (Ky.) 298; Hamilton v. State, 60 Ind. 193; Lewis v. State, 28 Tex. 
App. 140. The broader interpretation in use in civil cases has been extended to in- 
dictments in some jurisdictions. Commonwealth v. Lincoln, 93 Mass. 233. No actual 
benefit comes to any one by requiring a particular description, since the only result is 
a long and useless enumeration of all kinds of money. The highly technical rule 
: = case, though firmly established in many jurisdictions, is therefore un- 

esirable. 


PROPERTY — COVENANT AGAINST INCUMBRANCES — REMOTE GRANTEE. — He/d, 
that a covenant against incumbrances is broken, if at all, as soon as made, thus be- 
coming a chose in action which does not run with the land; but that this chose in 
action is impliedly assigned to every subsequent grantee until substantial damages 
have been suffered. Geiszler v. De Graaf, 59 N. E. Rep. 993 (N. Y.). See Notes, 


p- 150. 


PROPERTY — PAROL Girt OF LAND— DEDICATION. —F promised his neighbors 
to give land for a schoolhouse site, and they erected a schoolhouse thereon, which 
subsequently came under the charge of the defendant school district. /e/d, that there 
was a contract by F with his neighbors to convey the land on the erection of a 
schoolhouse, that the acts done in pursuance of the contract took it out of the Stat- 
ute of Frauds, and that therefore the school district had a right to the possession of 
the land. Greenwood v. School Dist. No. 4,85 N. W. Rep. 241 (Mich.). 

There are many cases wherein specific performance of a promise to give land has 
been decreed in favor of a promisee in possession who has made valuable improve- 
ments, although it is difficult to find any evidence of consideration. Ungley v. Ungley, 
L. R. 4 Ch. D. 73; Freeman v. Freeman, 43 N. Y. 34. These cases apparently make 
no distinction between a contract and a gift on condition. Veale v. Neale, 9 Wall. 1. 
In reality they can hardly be distinguished from other cases in which a licensee under 
similar circumstances is not protected. Minneapolis Mill Co. v. Minneapolis & St. 
L. Ry. Co., 51 Minn. 304. In the principal case the fact that no specific grantees were 
named makes it impossible to support the decision on the ground of contract. It is 
suggested that the gift might have been held effective as a dedication of the land for 
public purposes, the intention to dedicate and acceptance by user being manifest. City 
of Cincinnati v. White, 6 Pet. 431. This doctrine originally applied only to highways, 
but in this country extensions of it, though perhaps objectionable because the bene- 
ficiary is a limited part of the public, are often allowed. A common example is the 
dedication of a burying-ground to a particular body of people. Seatty v. Kurtz, 2 Pet. 
566. And the dedication of land for public schools has been supported. Carpenteria 
School Dist. v. Heath, 56 Cal. 478. 


PROPERTY — STATUTE OF LIMITATIONS — PuBLIC UsE.— The defendant occu- 
pied adversely and exclusively for the statutory time part of a railroad’s right of way. 
Held, that the use by the railroad is for a public purpose, and therefore the right of 
way is not lost. Southern Pac. Ry. Co.v. Hyatt, 64 Pac. Rep. 272 (Cal., Sup. Ct.). 
See NorEs, p. 146. 
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PROPERTY — WILLS — REVIVAL. —A testator duly executed a second will, which 
impliedly revoked his first will. Later, with the intention of reviving his first will, he 
destroyed the second. e/d, that the first will must be admitted to probate, it con- 
clusively appearing that the testator intended to reinstate that will, and the question of 
revival depending upon the intent manifested in the destruction of the revoking will. 
In re Gould’s Will, 47 Atl. Rep. 1082 (Vt.). See NOTES, p. 142. 


QuasI-CONTRACTS — BREACH OF ExpRESSs CONTRACT — MEASURE OF DAMAGES. 
— The plaintiff, having committed a material breach of an express contract, sued on 
the common counts to recover the value of labor and materials furnished under 
that contract. He/d, that the value to the defendant of the building produced is 
the measure of damages. Gillis v. Cobe, 59 N. E. Rep. 455 (Mass.). See NOTEs, 
Pp. 144. 


SALEs — WARRANTY — RESCIssIon. — The plaintiff furnished the defendant with a 
machine of a particular kind in fulfilment of an order. The machine proved defec- 
tive. Held, that the defendant has no right to rescind the contract and return the 
machine, and that the plaintiff is entitled to recover the purchase price. Worcester 
Mfg. Co. v. Waterbury Brass Co., 48 Atl. Rep. 422 (Conn.). See NoreEs, p. 148. 


TELEGRAPHS — FAILURE TO DELIVER MESSAGE — LIABILITY TO ADDRESSEE. — 
Held, that the addressee of a telegram containing notice of the fatal illness of his son 
may recover from the telegraph company for a negligent failure to deliver. Western 
Union Tel. Co. v. Norris, 60 S. W. Rep. 982 (Tex., Civ. App.). See NorTEs, p. 143. 


TELEGRAPHS — REASONABLE REGULATIONS — POWER TO STIPULATE AGAINST 
LIABILITY FOR NEGLIGENCE. — He/d, that the stipulation upon a telegraph blank 
that the telegraph company shall not be liable for mistakes unless the message is re- 
peated, is invalid and does not prevent a recovery for a negligent mistake in the trans- 
mission of an unrepeated message. Western Union Tel. Co. v. Norris, 60 S. W. Rep. 
982. (Tex., Civ. App.). 

This doctrine is law in many states, being rested upon the ground of public policy. 
Gillis v. Western Union Tel. Co., 61 Vt. 461. Upon principle, however, the decision 
is difficult to support, and the contrary has been held in England, in many American 
jurisdictions, and in the Supreme Court of the United States. Primrose v. Western 
Union Tel. Co.,154 U.S. 1. Telegraph companies as public servants are under an 
obligation to undertake the transmission of all messages offered them, for a reasonable 
remuneration and under a full liability for negligence. Baldwin v. United States 
Tel. Co., 45 N. Y. 744, 751. This obligation they offer to perform for the cost of a 
repeated message, and no case has been found holding such a charge unreasonable. 
Absolute accuracy in the transmission of messages by electricity is assured only by 
their repetition, a process frequently involving waste of time and labor. To avoid 
this, telegraph companies offer a special rate, that is, the cost of an unrepeated mes- 
sage, to the sender who agrees to take the chance of mistakes in the transmission of 
the message without repetition. If the sender chooses to accept this offer it is diffi- 
cult to see how the public interest is injured by the enforcement of the resulting con- 
tract. Of course, a wilful or fraudulent mistake in transmission will not be protected 
by any agreement. Zilis v. American Tel. Co., 95 Mass. 226, 234. 


Torts — DECEIT — REPRESENTATION BROUGHT ABOUT BY THE DEFENDANT. — 
A commercial agency gave the defendant an erroneous rating, based in part on false 
information given it by the defendant as to his financial condition. Relying on this 
rating, the plaintiff furnished goods to the defendant on credit. The defendant be- 
came bankrupt. /e/d, that the plaintiff cannot recover in an action for deceit. Zindle 
v. Birkett, 57 N. Y. App. Div. 450. 

One who makes false statements to a mercantile agency, which repeats them on 
his authority to a third person, is liable to the latter, if in reliance thereon he extends 
credit to the maker and is damaged thereby. Zaton, etc., Co. v. Avery, 83 N. Y. 31. 
In the principal case, the plaintiff, not knowing of the defendant’s statements, could 
not rely on them. But he did act to his injury in reliance on the rating of the agency, 
which was a representation intentionally caused by the defendant. In such circum- 
stances an action might well be allowed, although to do so would be slightly to extend 
the strict rule that the plaintiff must rely on a representation made by the defendant. 
No decisions have been found directly supporting the principal case, but see Peck v. 
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Gurney, L. R.6 H.L. 377, 397. In the following cases, opposed to the principal deci- 
sion, the statements of the defendants were the whole cause of the rating. Aultman, 
etc., Co. v. Carr, 16 Tex. Civ. App. 430; Bedford v. Bagshaw, 4 H. & N. 538; Re- 
gina v. Aspinwall, L. R. 2 Q. B.D. 48. Although in the English cases cited the plain- 
tiffs knew that the defendants had made statements, the cases cannot be distin- 
guished on this ground, since it was the ratings on which the plaintiffs relied. 


Torts — NEGLIGENCE — JOINT TorT-FEASORS. — He/d, that one injured by a de- 
fective sidewalk cannot sue the municipality and the property owner in the same 
action, though both may be liable. Dutton v. Borough of Lansdowne, 48 Atl. Rep. 
494 (Pa.). 

"hough the decisions as to who are joint tort-feasors are probably irreconcilable on 
principle, yet in actions for negligence the better view seems to be that where two 
persons have caused a single damage to a third, they are jointly liable to him, though 
there was no concert between them. Colegrove v. N. Y., etc., Ry. Co., 20 N. Y. 492; 
Cuddy v. Horn, 46 Mich. 596. Even where this is not law it has been held that 
in a state of facts very similar to those in the principal case there is a joint liability 
because there is a breach of a common duty to repair. Chicago, etc., Ry. Co. v. Scates, 
go Ill. 586; City of Peoria v. Simpson, 110 Ill. 295. Moreover, this joint liability to 
the injured person exists though the municipality may recover over against the owner. 
McDonald v. Lockport, 28 lll. App. 157. In the principal case it is said that the duty 
of the municipality is not to repair the sidewalk, but to make the owner repair it. This 
would imply that if the owner cannot be made to repair, the municipality need not do 
so. But even if this were the correct view of the obligations of the parties, it seems 
insufficient to distinguish the case from those cited. The decision is, therefore, not to 
be supported. 


Torts — SLANDER — PRIVILEGED COMMUNICATION. — The defendant, a voter 
and taxpayer, in a conversation with other voters and taxpayers, said that the plain- 
tiff, then a candidate for alderman, was a thief. e/d, that it was error to charge that 
truth was the only defence, disregarding the defence of privilege. Ross v. Ward, 85 
N. W. Rep. 182 (S. D.). 

This case is decided under the state Code, which however, as to what constitutes 
privilege, seems declaratory of the common law as expressed in Harrison v. Bush, § 
E. & B. 344. It is perhaps most commonly held that the conduct and qualifications 
of a public officer or candidate are proper subjects of fair comment, but that a com- 
munication of fact in regard to such a person is not privileged. Hamilton v. Eno, 81 
N. Y. 116. In one state it has been held that a candidate is on the same footing as a 
private individual. Panner, etc., Co. v. State, 16 Lea (Tenn.) 176. A third view is 
that when statements of fact relate to the candidate’s fitness for office and are pub- 
lished by one voter to other voters, the occasion is privileged. Marks v. Baker, 28 
Minn. 162; see 23 AM. Law REV. 346. This is of course a conditional, not an abso- 
lute privilege, and the defence may be rebutted in the same way as in any other case 
of conditional privilege. The principal case, in following this liberal view, seems to 
subserve the public interests without doing violence to the general principles relating 
to the question of privilege. 


Torts — TRESPASSING DoG — Poison. — He/d, that the defendant is not liable if 
a neighbor’s dog is killed by poison placed by the defendant on his premises to pro- 
tect them against the depredations of dogs. Codd v. Cater, 38 S.E. Rep. 114 (S. C.). 

Although at common law dogs are not the subject of property for all purposes, yet 
it has been held from an early date that there is sufficient property in a dog to enable 
the owner to maintain a civil action for injury to the animal. Bro. ABR., tit. TREs- 
PASS, 407; Brent v. Kimball, 60 Ill. 211. Accordingly, killing a dog is justifiable only 
when it is reasonably necessary for the protection of property from serious damage. 
Bowers v. Horen, 93 Mich. 420; Dunning v. Bird, 24 Ill. App. 270. There seems ta 
have been no such necessity here. It might be argued, however, that the defendant 
is not liable for damage caused to a trespassing dog by the condition of the defend- 
ant’s land. But while one is under no duty to keep his premises safe for trespassers, 
whether persons or animals, he must not do anything equivalent to laying a trap for 
them. BisH., Non-Cont. Law, § 943. It would seem that this rule should have 
been applied in the principal case, and the weight of authority supports that view. 
Gillum v. Sisson, 53 Mo. App. 516. 
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TRuUSsTs — CONTRACT OF SALE— RIGHT OF VENDEE TO PROCEEDS OF INSUR- 
ANCE Po.iciEes.— The plaintiff and the defendant entered into a contract for the 
purchase and sale of the defendant’s land. Before the purchase price was paid, and 
while the vendor was still in possesion, the premises were injured by fire. The pro- 
perty had been insured by the vendor prior to the contract. He/d, that the proceeds 
of the insurance policies, received by the vendor after the contract was fully per- 
formed, belong to the vendee. William Skinner, etc., Co. v. Houghton, 48 Atl. Rep. 
85 (Md.). 

athe court reaches its conclusion on the theory that by the contract the vendee ac- 
quires the rights of substantial ownership, and that the relation of the parties is then 
that of trustee and cestud gue trust. Admitting that this is practically true for many 
purposes, the question as to who should bear the risk of loss while the vendor retains 
possession has given rise to a difference of opinion. The court’s view seems the 
sound one, and is in accord with the weight of authority. Paine v. Meller, 6 Ves. 349; 
Lombard v. Chicago Sinai Cong., 64 Ill. 477, 482. See 1 CoLumBIA Law REV. I. 
There is, however, strong authority contra. Gould v. Murch, 70 Me. 288. See 9 
Harv. Law Rev. 106, 111. Under any view the relation of the parties would seem 
to be more nearly that of mortgage than of trust in the strict sense. Lysaght v. Ed- 
wards, L. R. 2 Ch. Div. 499, 506. And granting that the risk of loss is on the 
vendee, the conclusion of the court by no means follows. A contract of insurance is 
a personal contract of indemnity against loss to the insured’s interest in the property. 
May, Ins., § 6. Hence it is difficult to see on what principle the vendee is entitled, 
without an assignment, to this right obtained by the vendor wholly for himself. The 
English law is settled contrary to the principal case. Rayner v. Preston, L. R. 18 Ch. 
D. 1. There seems to be no American decision exactly in point except Xing v. Pres- 
ton, 11 La. Ann. 95, which follows the English law. But the principal case is sup- 
ported by numerous dicta. Cf. Hill v. Cumberland Valley Co., §9 Pa. St. 474, 478. 


TRUSTS — FRAUD OF TRUSTEE — LIABILITY OF TRANSFEREE. — An executor 
under a will containing a legacy to the defendant, a missionary society, paid the legacy 
out of funds not part of the estate, but held in trust for the plaintiff. The defendant 
afterwards, in good faith, expended the money. The plaintiff brings a bill in equity. 
Held, that he cannot recover. Holly v. Domestic, etc., Soc., 21 Sup. Ct. Rep. 395. 

According to the weight of authority, the transfer of negotiable paper in payment 
of an antecedent debt is a transfer for value. Swift v. Zyson, 16 Pet. 1. A fortiori 
this is true of money. Even in New York, where the contrary view is held as to nego- 
tiable paper, it does not apply to money. Stephens v. Board of Education, etc., 79 
N. Y.183. The society might therefore be treated as a purchaser for value, the money 
being received in payment of the executor’s liability. Even if a volunteer, however, 
the society should be protected. Where a volunteer has parted with the property in 
good faith he is not liable to the defrauded person, except to the extent of the con- 
sideration received by him. Bonesteel v. Bonesteel, 30 Wis. 516; Robes v. Bent, Moo. 
K. B. 552. Where he has received no consideration, having parted with the pro- 
perty, he could be liable only on the ground of breach of a constructive trust. But 
it is not against conscience for him to transfer while still in ignorance of the defrauded 
person’s claim, and so there is no breach of trust. From either point of view, there- 
fore, the case seems correct. 


Trusts — NoTICE— LIABILITY FOR AIDING TRUSTEE’S BREACH. — Shares in the 
defendant corporation standing in the name of X, as trustee, were assigned by him in 
breach of trust, the instrument of assignment describing him as trustee. The defend- 
ant, having no notice that the assignment was improper, but without making inquiry, 
transferred the shares on its books to the assignee. /e/d, that the term “trustee” on 
the books of the company and in the assignment gave notice of the trust, that there 
is a presumption that a trustee has no power to sell or transfer the trust property, 
and that the defendant must therefore compensate the cestui for the loss incurred. 
Geyser-Marion, etc., Co. v. Stark, 106 Fed. Rep. 558 (C. C. A., Eighth Circ.). 

In applying the principle that a purchaser for value takes the trust property subject 
to equities of which he has notice, it is held that actual notice that the property is in- 
cumbered constitutes constructive notice of those equities which due diligence would 
have disclosed. Shaw v. Spencer, 100 Mass. 382, 390; Jones v. Smith, 1 Hare, 43, 55. 
Provided that he has notice, one who aids a trustee in committing a breach of trust is 
equally liable to the cestui. Duckett v. National Mech. Bank, 86 Md. 400. As in the 
case of a purchaser, actual notice that a breach is being committed is not indispensa- 
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ble, and it has frequently been held that the term “ trustee” carries constructive notice. 
Marbury v. Ehlen, 72 Md. 206. The basis of liability is therefore the same in both 
classes of cases, namely, a negligent confederation with the trustee in an act injurious 
to the cestui. While in some cases of trust of personal property there is an implied 
power of sale, Jones v. Atchison, etc.. R. R. Co., 150 Mass. 304, trustees do not usually 
have such power, and these exceptional cases afford no excuse for a total failure to 
investigate, as in the principal case. 


REVIEWS. 


LEGISLATIVE METHODS AND Forms. By Sir Courtenay Ilbert, K. C. 
S. I. E. Oxford: The Clarendon Press; London and New York: 
Henry Frowde. 1got. pp. xxxi, 372. 

The author’s position, as Parliamentary Counsel to the Treasury, is a 
sufficient guaranty of the worth of any work from his hands on the sub- 
ject of legislative methods, since upon him rests the responsibility for 
the drafting and form at every stage of all the Government bills intro- 
duced into the British Parliament. From a man who has so ably filled 
this important office much was to be expected, and those who will have 
the good fortune to read Sir Courtenay Ilbert’s book will be in no wise 
disappointed. Beginning with a brief sketch of the customary law of 
England and its relation to the statute law the author contrasts the Eng- 
lish legal system with that of various countries of continental Europe. 
After a short discussion of the contents of the English statute book 
and the different editions of the Statutes, he describes at considerable 
length the various efforts to systematize and improve the statutory law, 
both by the expurgation of defunct acts and by the consolidation of 
living measures. The chapter on codification is intensely interesting. 
The author ascribes the failure of the ambitious projects of the various 
codifiers partially to the absence in England of the motive force so keenly 
felt in continental Europe, namely, the absolute necessity consequent on 
increasing commerce of doing away with the diverse systems of law that 
so frequently prevailed in different portions of what had become one 
country. For example, in Germany, before the present code there were 
six general systems of law in force, besides numerous local customs. In 
England, however, the King’s Writ ran over the entire country centuries 
before there was any central judicial authority in the continental nations. 
But the author finds the chief reason for the dilatoriness of England as 
regards codification in the haphazard system of English legal education, 
the student rarely seeking to take a scientific view of the legal principles 
he is applying. The author does not consider the cause of codification 
hopeless in England, notwithstanding the relaxation of such efforts 
since 1896, but he recognizes the great difficulties in its way— not the 
least of which is the general unpopularity of these acts, and the almost 
entire passivity of the legal profession, with the exception of the com- 
mercial lawyers, to whose efforts are due what legislation there is along 
that line — the Partnership Act, The Bills of Exchange Act, and the Sale 
of Goods Act, to say nothing of that monumental piece of consolidation, 
the Merchants’ Shipping Bill. 

A great deal of very valuable material is to be found in the chapter 
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dealing with Indian and Colonial legislation. Its contents are largely 
based on the replies of the Colonies to questions propounded by the 
Colonial Office, at the instance of the Society of Comparative Legislation. 
The space devoted to each Colony is necessarily small, but the author has 
readily seized the salient points of their legislative methods. A noteworthy 
chapter treats of the efficiency of Parliament as a legislative machine. 
The book concludes with numerous specimens of statutory forms, and a 
discussion of their respective advantages and disadvantages. In short, it 
would be difficult to imagine a book of more use to the practical legislator. 
The style is so clear and pleasant, and the subject matter of such vital 
importance, that notwithstanding the necessarily technical nature of 
portions it is of great interest even to the unlearned reader. 
F. R. T. 


Joun MarsHaLt. By James Bradley Thayer, LL. D. Boston and 
New York: Houghton, Mifflin & Co. 1901. pp. 157. It is not often 
that a man accomplishes so many things in one little book as Prof. 
Thayer has done in this one. He has filled in the large but rather 
vague outlines of the historical portrait of Marshall, until we seem really 
to see the man; and he has given us a concise, discriminating, and con- 
vincing estimate of the great judge’s purposes and achievements, particu- 
larly of his inestimable service to posterity in giving to the Constitution 
the broad and vigorous interpretation which carried the new nation 
safely through its early difficulties, and gave it strength for the supreme 
test of the Civil War. These things seem to have been done without 
yielding to that partiality to which biographers are so prone, for Prof. 
Thayer does not hesitate to point out a few indiscretions and errors, 
nor to admit that in many departments of legal learning Marshall has 
had equals or superiors among American jurists. Nevertheless a perusal 
of the book, which is rather a sketch than a biography, leaves the reader 
not only more than ever convinced of the substantial basis of Marshall’s 
fame, but filled with a new admiration for the sweetness, simplicity and 
strength of his personal character. To this Prof. Thayer has added, out 
of his own wide observation and vigorous judgment, a few practical sug- 
gestions on the subject of Constitutional Law as applied to legislative 
enactments, which well merit the careful consideration of all who have 
to do with the making or the interpretation of our laws. 


THE LAW AND PROCEDURE OF UNITED States Courts. By John 
W. Dwyer, LL. M. Ann Arbor: George Wahr. 1901. pp. xxi, 339. 
The increasing importance of the Federal Courts makes familiarity 
with the organization and jurisdiction of these courts more and more 
necessary, and it is chiefly of these two subjects that this work attempts 
to give a general outline. Beginning with a brief historical review of the 
development of this country, the author describes the organization of the 
various United States Courts and the division of the judicial power 
under the Constitution and acts of Congress. The original and appellate 
jurisdiction of the four main branches of the Federal Courts is then con- 
sidered in detail, with a chapter on removal of cases from the State 
Courts, and a brief general statement of certain extraordinary remedies 
and rules of procedure. 

The work is not an exhaustive examination of the authorities, nor is 
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the subject treated with sufficient detail to be of great value except to the 
beginner. The extracts from leading decisions in the Supreme Court, 
inserted extensively throughout the work, while of great assistance, in 
several instances might have been judiciously condensed. The treat- 
ment is in general accurate, but to the student the book would be of 
greater value with more extensive references to authorities under the 
large number of related topics necessarily so briefly touched upon. On 
the whole, however, the author has accomplished his purpose of present- 
ing an elementary outline of this important branch of the law. 


FALSTAFF AND Equity: AN INTERPRETATION. By Charles E. Phelps. 
Boston and New York: Houghton, Mifflin & Co. 1901. pp. xvi, 201. 
Review will follow. 


An EpitoMe or LEADING Cases IN Equity. By W. H. Hastings 
Kelke, M. A. London: Sweet & Maxwell, Limited. 1901. pp. xx, 
240. Review will follow. 


THE BENCH AND BaR AS MAKERS OF THE AMERICAN REPUBLIC. By 
Hon. W. W. Goodrich. New York: E. B. Treat & Co. t1go1. pp. 65. 
Review will follow. 


A CoMPILATION OF THE Bar EXAMINATION QUESTIONS OF THE STATE 
OF New York. Edited by Wilson B. Brice. Albany: Matthew Bender. 
IQOI. pp. 229. 

THe Tax Law oF THE STATE OF New YorK. Bender Edition. Al- 
bany: Matthew Bender. 1go1. pp. 168. 


Law or REAL Property. By Charles T. Boone. Second Edition. 
San Francisco: Bancroft Whitney Co. 1901. 3 vols. pp. xxvii, 612; 
631; xiii, 651. Review will follow. 


PROBATE REPORTS ANNOTATED. Vol. 5. By George A. Clement. 
1901. New York: Baker, Voorhis & Co. pp. xxix, 774. Review will 
JSollow. 


A TREATISE ON THE RIGHTS AND PRIVILEGES GUARANTEED BY THE 
FOURTEENTH AMENDMENT TO THE CONSTITUTION OF THE UNITED 
States. By Henry Brannon. rgor1. Cincinnati: W. H. Anderson & 
Co. pp. ix, 562. Review will follow. 
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THE INSULAR TARIFF CASES IN THE SUPREME 
COURT. 


HE editors of the Review have delayed the issue of this num- 

ber until they could obtain from Washington authentic copies 

of the opinions rendered in the Insular Tariff Cases on May 27 

last. There is opportunity now to give only a slight and very 
imperfect notice of them. 

It is fortunate for the country and for the future of our system 
of constitutional law that the Supreme Court has recognized the 
essentially political nature of the questions with which the Gen- 
eral Government has had to deal in legislating for our new pos- 
sessions. But it is also matter for regret and anxiety that, in 
reaching its conclusions, the court should have had so narrow a 
majority. This fact, and much that is said in these opinions, may 
well draw sharp attention to the vital and absolutely fundamental 
distinction between the legislative and the judicial question in 
cases of the class to which these now under consideration belong. 
Where our system intrusts a general subject to the legislature, 
nothing but the plainest constitutional provisions of restraint, and 
the plainest errors, will justify a court in disregarding the action of 
its codrdinate legislative department, — no political theories as to 
the nature of our system of government will suffice, no party pre- 
dilections, no fears as to the consequences of legislative action. In 
dealing with such questions the judges are, indeed, not acting as 
statesmen, but their function necessarily requires that they take 
account of the purposes of statesmen and their duties ; for their 
own question relates to what may be permissible to a statesman 
when he is required by the Constitution to act, and, in order that 
he may act, to interpret the Constitution for himself; it is never, 
in such cases, merely the dry question of what the judges them- 
selves may think that the Constitution means. 


Of the half dozen cases, more or less, lately decided, the most im- 
portant is that of Downes v. Bidwell, raising the question of the 
constitutionality of the Act of Congress which took effect May 1, 
1899, providing, temporarily, civil government and a revenue sys- 
tem for Porto Rico. The plaintiff, in the United States Circuit 
Court for the Southern District of New York, sought to recover 
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from the collector duties on oranges brought there from the island, 
which had been paid under protest in November, 1900. The plain- 
tiff lost his case below ; and on error to the Supreme Court the 
judgment was affirmed. In deciding, as they did, that the legis- 
lation of Congress was constitutional, the judges stood five to 
four. They held that, in the absence of treaty provisions, a re- 
gion acquired by conquest and treaty does not immediately become 
a part of the United States, in the sense of that provision of the 
Constitution which requires that duties, imposts, and excises shall 
be uniform throughout the United States; but that Congress may 
subject it to such revenue legislation as may seem best; so long, 
at least, as it is not permanently “incorporated” into the United 
States. 

Implied in this proposition, and in the reasoning employed by all 
the judges who sustain it, are two or three other general propo- 
sitions of much importance. 

1. As to the political catch which we have been hearing so 
much, about the Constitution following the flag or not following 
it, we may collect from all the opinions, including (as to this mat- 
ter) those of the minority, that wherever the flag is rightfully car- 
ried the Constitution attends it. To be sure that is obvious enough. 
That is to say, no rightful power can ever be exerted under the 
authority of the United States, which is not founded on the Con- 
stitution. But all parts of that instrument are not relevant to all 
inquiries, or applicable to all situations. And, moreover, the silence 
of the Constitution and its tacit references and implications, point- 
ing steadily to the usages of other nations, — these go with it, as 
well as its expressions. The Constitution is not a code of detailed 
precepts. 

2. The United States may acquire territory as the result of war 
and treaties, without any qualification as to kind or quantity, or as 
to the character of its population. It may be Canada, or a canni- 
bal island, or an island of slaves and slave owners. 

3. The mere acquisition or cession of a region does not “incor- 
porate” it into the United States so as to subject it generally to 
those clauses of the Constitution which restrain and prohibit cer- 
tain action by the Congress of the United States ; but such regions 
may be temporarily governed, in some respects, at least, as seems 
most suitable for their own interests and those of the United 
States. 

4. The question of when these regions shall be “incorporated”’ 
into the United States is for Congress. 
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The majority consisted of Justices Gray, Brown, Shiras, White 
and McKenna. The minority was made up of Chief Justice Fuller 
and Justices Harlan, Brewer, and Peckham. These four held that 
the Act authorizing the duties in question was invalid because not 
conforming to the constitutional requirement that duties, imposts, 
and excises shall be uniform throughout the United States, since’ 
the treaty, as they held, had instantly “incorporated ” Porto Rico 
into the United States. Such, always and necessarily, in their 
view, is the operation of a treaty by which the United States 
acquires a new region. While these judges seem to agree, ex- 
pressly or tacitly, to the first two of the four general propositions 
above stated, they deny the second two. 

The opinion of the minority was given by the Chief Justice ; 
and there was a separate concurring opinion by Justice Harlan, 
For the majority three opinions were given, — one, announcing 
the judgment of the court, by Justice Brown; one for himself, by 
Justice Gray, mentioning, in passing, that in substance he agreed 
with Justice White; and one by Justice White, for himself and 
Justices Shiras and McKenna. 

The Chief Justice relies strongly on what he regards as the 
decision, and not merely a dictum, of Chief Justice Marshall in 
Loughborough v. Blake, that territories are included in the phrase 
“throughout the United States,” in that clause of the Constitu- 
tion which requires duties to be uniform ; and he insists that the 
territories are covered by the general restraints and prohibitions 
of the Constitution. The existing legislation for Porto Rico, 
moreover, seems to him to “incorporate” the island into the 
United States, and not to be of a temporary sort. 

In concurring with this opinion Justice Harlan adds a separate 
one, enlarging on some points, and replying, with much emphasis, 
to some matters in the opinions of the majority which were not 
commented on by the Chief Justice. Among other things, he 
seems to see in these opinions assertions of a doctrine of State 
Rights which probably would not be found by the ordinary 
reader. 

Justice Brown, in announcing the judgment of the court, iden- 





1 The learned reader will not need to be reminded that the opinion of a justice 
who is charged with the duty of rendering the judgment of the court often reaches 
the common result by a process which is not that of the majority. It is enough to 
refer to the opinion of Chief Justice Taney in the Dred Scott case, sometimes, ¢. g. 
by Howard, the reporter, erroneously called the “ opinion of the Court.” See Thayer’s 
Cases on Constitutional Law, i. 493 n. 
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tifies the situation of Porto Rico with the original status of all the 
other “territories,” and therefore deals with the general ques- 
tion of the power of the United States over its territories when 
first acquired. Arguing from the history of the government, its 
dealings with newly acquired territory through all its departments, 
and from the cases, he finds the general proposition true that the 
Constitution deals with and provides for States and not “territo- 
ries ;” in general, therefore, he holds that its prohibitions and re- 
straints upon legislation, including the revenue-uniformity clause, 
do not extend to the latter. But he reserves the question as to 
whether some of these provisions do not withdraw from Congress 
all power to do certain things, in any region whatever. He holds, 
however, that Congress may extend any part or all of these 
clauses to the territories; and where once this has been done he 
declares that it cannot again withdraw their operation. If it be 
true then, as we believe it is, that this has been done in the case 
of all our older territories (Rev. St. U. S. s. 1891), the doctrine 
stated would, on this ground, put our new possessions on a dif- 
ferent footing from the present position of all the others. 

Justice White finds from his examination of the judicial deci- 
sions and administrative precedents, as well as from the history of 
the government and general principles, that the territories are sub- 
ject to most of the restraints and prohibitions on legislative power 
in the Constitution; but that some of them are not applicable to 
all situations alike. And as regards a region acquired by war and 
treaty he holds that it can never be incorporated into the United 
States merely by a treaty; the action of Congress, express or 
implied, must exist to accomplish that ; and pending action of that 
sort, it may be governed as circumstances require ; subject to a few 
clauses of the Constitution which, as it is conceived, withhold from 
Congress all power to legislate in certain ways. 

Justice Gray, while “in substance agreeing with the opinion of 
Mr. Justice White,” states that the question does not touch the 
authority of the United States over the “ territories’? commonly 
so called, or over Alaska or Hawaii, but concerns only regions 
gained by war and treaty from a foreign state. As regards such 
possessions there must necessarily, he says, be a transition period, 
even after a treaty. From the natural operation of a treaty and 
from the terms of the one in question it is argued that action of 
Congress is necessary in order to set up civil government ; and, if 
Congress is not yet ready to deal with the subject finally, it may 
set up “a temporary government which is not subject to all the 
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restrictions of the Constitution.” The legislation here in question 
was in his judgment part of such a system and was valid. 


In the case of De Lima v. Bidwell, a similar action, but relating 
to duties collected in New York after the treaty and before the 
Act of Congress, Justice Brown voted with those who were the 
minority in the case of Downes v. Bidwell, and thus gave, in the 
present case also, the opinion which announced the judgment of 
the court. The question was whether the Dingley tariff act con- 
tinued to apply to Porto Rico after the treaty. 

The provisions of that Act relate to duties on imports from 
“foreign countries.” Could duties be. colleosed on goods from 
Porto Rico after the treaty? To deny this, was obviously easy 
for the four judges who held in the other case that the treaty com- 
pletely “incorporated” the island into the United States, and 
subjected it to the general provisions of the Constitution. Justice 
Brown, who did not think that, agreed with these four on the dif- 
ferent but simple and easily intelligible ground of the construction 
of the Dingley Act, namely, that after the treaty Porto Rico 
belonged to us, and was no longer a “foreign country” within the 
meaning of the statute. 

The other four judges held that not merely the “ political status 
and civil rights”’ of the people of the island remained unaffected by 
the treaty until Congress acted, but also the revenue and customs 
regulations previously applicable to commerce with them. Justice 
McKenna gave an opinion for himself and Justices Shiras and 
White. Justice Gray in five lines simply declared his “dissent 
from the judgment,” as being, in his opinion, irreconcileable with 
the opinion of the court in Fleming v. Page, 9 How. 603, and “ the 
opinions of the majority of the justices in the case, this day de- 
cided, of Downes v. Bidwell.” 

Could the continued application of the Dingley law be rested upon 
the will of the executive, remaining in military control of the island 
after the treaty as well as before, until Congress should act, it 
would be easy to agree with the conclusion of these four judges. 
But of course it cannot; for this is a question of the operation, in 
New York, of a law dealing only with “foreign countries.” To 
the present writer it seems a very difficult result, to find, either 
from the terms of this treaty, or from the nature of treaties in 
general, or from the previous decisions of the court, that Porto 
Rico should be regarded, after the ratification, as still included 
within the terms of the Dingley law. 

JH 2 





